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JURISDICTIONAL STATEMENT

Pursuant to MCR 7.301(A)(2), this Court has jurisdiction over the Taxpayers of Michigan
Against Casinos’ (“TOMAC”) Application for Leave to Appeal from the November 12, 2002,
Court of Appeals’ decision — which reversed the Ingham County Circuit Court’s decision —
granting the State of Michigan’s Motion for Summary Disposition and dismissing TOMAC’s
case against the State and the other intervening defendants. Pursuant to MCR 7.306(C), this
Court may consider this Brief by the Amicus, the Grand Rapids Area Chamber of Commerce,

which addresses and is limited to the issues raised by the parties.

vii



STATEMENT OF RELIEF SOUGHT

The Grand Rapids Area Chamber of Commerce (“the Chamber”) joins the Plaintiff-
Appellant, Taxpayers of Michigan Against Casinos, in requesting that this Court overturn the
Court of Appeals’ November 12, 2002 decision as unsupported by fact, law or public policy.
More particularly, the Chamber seeks an order from this Court providing that the Indian Gaming
Regulatory Act does not pre-empt Michigan Law regarding the States ability to regulate
gambling on tribal land, and that the use of the resolution process to authorize Indian gaming

compacts violates Article 4, § 22 of Michigan’s Constitution.
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QUESTIONS PRESENTED FOR REVIEW

Is the Legislature’s Use of Resolutions to Adopt the Gaming Compacts Contrary to
Michigan’s Public Policy Disfavoring Gambling Inappropriate and Unconstitutional
Since Decisions of that Nature Must be Resolved Through the Introduction and
Passage of Bills?

The Court of Appeals answered: No.

The Trial Court answered: Yes.
TOMAC answers: Yes.
State and Interveners answers: No.

Amicus GRACC Yes.

Is Michigan’s Right to Regulate Gambling on Indian Lands‘ Through Compacts
Pre-Empted by IGRA?

The Court of Appeals answered: Yes.

The Trial Court answered: No.
TOMAC answers: No.
State and Interveners answers: Yes.
Amicus GRACC - No.

Is it a Violation of the Michigan Constitution’s Separation of Powers for the
Michigan Legislature to Give the Governor of Michigan Carte Blance Authority to
Amend Gambling Compacts with Indian Tribes Without Approval from the
Legislature?

The Court of Appeals answered: This issue is not ripe for appellate review.
The Trial Court answered: Yes.

TOMAC answers: Yes.

State and Interveners answers: No.

Amicus GRACC Yes.

X



Must a Legislative Act of Local Application that Purports to Authorize Casino
Gambling in Four Particular Michigan Communities Comply with Article IV,
Section 29, of Michigan’s Constitution, Which Specifies the Procedure for Passing
“Local Acts”?

The Court of Appeals answered: No.

The Trial Court answered: No.
TOMAC answers: Yes.
State and Interveners answers: No.
Amicus GRACC Yes.



INTRODUCTION

When it drafted and submitted its Motion for Leave to File Brief Amicus Curiae just six
months ago, the Grand Rapids Area Chamber of Commerce (“the Chamber” or “GRACC”)
argued that “No one could predict that the use of the resolution process to approve Indian gaming
compacts in 1998 would — in a matter of four years — make a resolution more powerful than a
legislative act passed in 2002.” The Chamber also argued that, by delegating unfettered power to
negotiate the Indian gaming compacts to the Executive Branch, the Legislature violated the
separation of powers that is a principal guiding foundation of the Michigan Constitution.

On July 22, 2003, Governor Granholm’s unilaferal execution of a purported amendatory
tribal-state agreement with one of the tribes involved in this 1itigafcion brought both of the above
issues out of the realm of hypothesy and into reality. Changing the payment terms of the initial
compact without legislative authority, the Governor’s actions reveal that — particularly in these
trying economic times when the thought of new revenue bases regardless of the source is
understandably tempting to a government seeking to balance its budget — the Constitutional
safeguards that require that changes to the laws of this State have to undergo thoughtful
consideration and debate mandate that the adoption of Indian gaming compacts must be
submitted through appropriate legislative channels, and are not appropriate subjects for the
casual and informal process utilized to pass resolutions.’ That is why this Court must reverse the

_Court of Appeals’ decision upholding the unfettered expansion of the resolution process into the

normal legislative process.

! Mindful of this Court’s time constraints, and to avoid unnecessary duplication of arguments,
and with the knowledge that TOMAC and Senator Sikkema’s amicus briefs will focus on the
Governor’s recent amendments to existing tribal-state agreements, the Chamber will defer to the
arguments set forth in those briefs regarding the propriety of the Governor’s actions.



L THE LEGISLATURE’S RECENTLY EXPANDED USE OF THE
RESOLUTION PROCESS POSES A SERIOUS THREAT TO
LEGITIMATE MICHIGAN BUSINESSES.

In September 2001, the Match-e-be-nash-she-wish Band of Potawatomi Indians (also
known as the “Gun Lake Band™) chose a less-strenuous option than a legislative bill and sought
approval of a single house resolution (HR 167)* that would permit them to build a Class III
gaming (i.e. casino-style gambling) facility near Wayland, Michigan, roughly half way between
Grand Rapids and Kalamazoo. The Chamber was among the most vocal advocates opposing the
resolution, citing the detrimental impact that such a development would have on businesses
throughout the region. To the relief of citizens and businesses throughout West Michigan, after
much debate and lobbying by parties on both sides of the issue, the Michigan Legislature
rejected the proposed resolution.

Thereafter, the State’s general elections were held in November of 2002. Due to
legislative term limits, retirements, and the normal political process, there was a significant
turnover in Michigan government: 27 members of the Senate and 23 members of the House of
Representatives were replaced and a new governor was elected. As a result, on January 1, 2003,
a new legislature and new governor would be “running the show” in Michigan.

During the “lame duck” session between the November 2002 elections and the January 1,

2003 inauguration, the Gun Lake Band returned to the Legislature, seeking approval of

%2 Resolutions, which are much more informal and less demanding than submitting
legislation through a bill, are usually reserved for ceremonial proclamations and congratulatory
messages concerning athletic accomplishments (i.e., conference or national championships) or
service recognition (i.e., to note a state officials’ retirement or significant anniversary or years’
of employment). Because the primary purpose of resolutions is to recognize and commend
certain activities, a resolution simply needs a majority of those actually present when the vote
oceurs to pass. A legislative bill, however, involves open debate and committee review, followed
by a majority vote of the entire House of Representatives and Senate. If a bill is not able to
garner enough votes by the time the legislature calendar term is over, the bill dies.



essentially the same casino plan that was defeated just fourteen months before. After the
resolution failed in September 2001, the casino proponents again chose the less-strenuous option:
they introduced separate resolutions in the house and in the senate, since passing a single-
chamber resolution requires a simple majority of those present at the time of the vote and does
not require the language adopted in each chamber to be exactly the same.

On December 10, 2002, a majority of the Representatives present voted to approve a
House Resolution that directed then-governor John Engler to set up a contract for a casino run by
the Gun Lake Band. As reported in the Detroit News, “Three Mt. Pleasant businessmen who are
investors in the casino - Sidney Smith, Barton LaBelle and James Fabiano - poured about
$160,000 into a political-action committee that funneled campaign contributions to lawmakers
between 1998 and this year. ... Of the 53 lawmakers currently in the House who received
_ donations from the PAC bankrolled by Smith, LaBelle and Fabiano, 45 voted “yes”; five voted
“no”; and three didn’t vote Tuesday.”™

Likewise, two days later, a majority of those prf'ﬂsent in the Senate approved a Senate
Resolution asking Governor Engler to approve the gambling Compact. The Detroit Free Press,
in an article written December 13, 2002, described the resolution as “controversial,” and noted:
“Backers of the casino said it will provide a boost to the economy in southwest Michigan. But it
faced widespread opposition from residents and representatives of west Michigan for various
_reasons, including fears that it could undermine attempts to maintain a vibrant downtown district

534

in Grand Rapids.

3 “House Directs Engler to Negotiate new Casino,” by Mark Hombeck, Detroit News,
December 11, 2002 attached as Tab A.

* “West Mich. Casino Permitted — Lawmakers Will Return Today to Wrap Up Session,” by
Dawson Bell and Kathleen Gray, Detroit Free Press, December 13, 2002, attached as Tab B.



Fortunately, with less than forty-eight (48) hours remaining in his term, Governor Engler
announced that he would not sign the Compact, citing a conflict of interest. However, he sent a
recommendation urging his successor to sign the Compact. As of the date of this writing,
Governor Granholm has not announced whether she will do so.

Thus, Michigan residents are faced with a significant legal question: can a resolution of a
Legislature that is no longer in session, passed to encourage a governor who is no longer in
office to take action, survive a change in administration, when a bill passed by the same
Legislature that is not signed by the governor before the end of that legislative session would die
for lack of action? And, if Governor Granholm opts not to sign the Compact, can her successor,
in reliance on the 2002 resolution, sign the Compact without any further legislative debate?

The GRACC is aware that the casinos involved in this Appeal do not include the
Wayland casino. However, the Wayland casino was approved utilizing thé same resolution
process as the casinos at issue in this Appeal. The Wayland casino highlights the absurd lengths
to which the resolution process can be abused. It also provides the Court with additional
considerations to ponder when it decides whether the resolution process was used appropriately

in the case pending before it.

STATEMENT OF FACTS AND PROCEDURAL HISTORY

On October 21, 1997, Michigan’s Attorney General issued an opinion holding that Indian
“gambling compacts with the State were legislative in nature. Thus, to validly bind itself to a
tribal-state gaming compact under the Indian Gaming Regulatory Act (“IGRA™),” the State
required the legislative approval of the compacts, and not a mere resolution. The Attorney

General’s Opinion cited well-settled Michigan law criticizing the use of resolutions:

5 OAG, 1997-1998, No. 6960 (October 21, 1997), attached as Tab C.



[1]t has long been established law in Michigan that a mere legislative resolution
‘is not a competent method of expressing the legislative will, where that
expression is to have the force of law, and bind others than the members of the
house or houses adopting it.” Becker v Detroit Savings Bank, 269 Mich 432, 434-
435; 257 NW 853 (1934), quoting with approval from Mullan v State, 114 Cal
578:; 46 P 670 (1896). See also, Boyer-Campbell Co v Fry, 271 Mich 282, 296;
260 NW 165 (1935), and United Ins Co v Attorney General, 300 Mich 200, 205-
206; 1 NW2d 510 (1942). This point was recently reiterated by the Michigan
Court of Appeals in Blank v Dep’t of Corrections, 222 Mich App 385, 396-397;
564 NW2d 130 (1997) .. .°

On December 10 and 11, 1998, despite the Attorney General’s Opinion, the Michigan
Legislature - cognizant that it did not have the required votes to pass the measure through the
normal legislative process - approved four Indian gambling compacts (“Gambling Compacts”) in
Michigan communities by a concurrent resolution (“HCR 115”)." The Gambling Compacts
allowed, among other things, individuals as young as 18 years old to participate in Class III
Gambling, which was a change in Michigan’s law prohibiting gambling for individuals under the
age of 21.% The Gambling Compacts also enable the state to pick and choose between state laws
that will be applied in the casino. The resolution passed by forty-eight (48) supporting votes in
the Michigan House of Representatives — well below the fifty-five (55) votes required to pass
legislation of general application or the séventy-two (72) votes needed if the legislation was of

local application.

6 Although Opinions of the Attorney General are not binding, they can be persuasive authority.
- Indenbaum v Michigan Bd of Medicine, 213 Mich App 263; 539 NW2d 574 (1995).

7 A “concurrent resolution” is a resolution expressing the sentiment or intent of both houses, on
matters of interest of the Legislature.

® Michigan Gaming Control and Revenue Act, MCL § 432.201 ef seq makes it a misdemeanor
for a person under the age of 21 to engage in casino-style gambling. While the Act excludes
gambling on Indian territory, the Michigan legislature has previously made policy decisions
regarding the age of a person who may lawfully engage in casino-style gambling through
legislation. See, Ingham County Circuit Court Opinion and Order, dated January 18, 2000.



The Taxpayers of Michigan Against Casinos (“TOMAC”) sought a declaratory ruling in
Ingham County Circuit Court that the Gambling Compacts violated Michigan's Constitution
because (1) they were legislation that needed to be approved via a bill in accordance with the
Michigan Constitution, and were not appropriately the subject of the less-stringent resolution
process; (2)the State failed to approve the Gambling Compacts in accordance with the
Constitutional requirements for local acts, and (3) the Gambling Compacts’ terms violated the
separation of powers between the executive and legislative branches.

On January 18, 2000, the Ingham County Circuit Court agreed with TOMAC on two of
the three issues presented.9 The Court held that HCR 115 was legislation enacted through
unconstitutional means, and that the Gambling Compacts’ terms diluted the separation of powers
by allowing the governor carte blanche authority to amend the Compacts’ terms. After reviewing
IGRA and Michigan law, the Court stated:

‘The Legislature is the final arbiter of this state’s public policy. The quintessential

political judgment whether to alter the quality of our collective life in Michigan

by legalizing casino gambling should occur in the political branch.” Michigan

Gaming Institute, Inc v State Bd of Education, 211 Mich App 514, 522; 536

NW2d 289 (1995) (Corrigan, J., dissenting) rev’'d 451 Mich 899; 547 NW2d 882

(1996). Casino gambling is a highly regulated activity that has been considered a

moral evil by the citizens of the State of Michigan for decades. While it is not this

Court’s place to pass judgment on this public policy; this case involves just that -

an issue of public policy. As such, it is for the people of this State, via their

representatives in the Michigan Legislature, to determine the State’s policy

regarding gambling. Therefore, when the Legislature changes its longstanding

policy regarding casino-style gambling, it must do so through the enactment of
legislation and all of the procedures pertaining thereto. (Citations omitted)

On November 12, 2002, the Michigan Court of Appeals reversed the Circuit Court’s
ruling that the Gambling Compacts were unconstitutionally enacted. The Court of Appeals

claimed that the Gambling Compacts were not legislation; that IGRA preempted Michigan law

® The Circuit Court did not agree with TOMAC’s claim that the Gambling Compacts were
improperly enacted “local acts” under Michigan’s Constitution.



regarding the State’s ability to regulate gambling on tribal land'’; and that compacts were not
local acts. On December 3, 2002, TOMAC sought leave to appeal to this Court for a
determination that the “passage” of HRC 115 was unconstitutional (“Appeal”). GRACC agrees

with TOMAC’S Appeal files this Brief Amicus Curiae in support.

ARGUMENT

TOMAC’s Appeal thoroughly addresses two of the four issues presented to this Court for
consideration. Mindful of this Court’s time, the Chamber will focus primarily on the specific
issues to which it — as a representative of West Michigan businesses — is uniquely situated and

qualified to offer its insight and information.

1. THE LEGISLATURE’S USE OF RESOLUTIONS TO APPROVE THE
GAMING COMPACTS, CONTRARY TO MICHIGAN’S PUBLIC
POLICY DISFAVORING GAMBLING, VIOLATED ARTICLE 4, §22 OF
THE MICHIGAN CONSTITUTION, SINCE POLICY DECISIONS OF
THAT NATURE MUST BE RESOLVED THROUGH THE
INTRODUCTION AND PASSAGE OF BILLS.

It is clear that casino-style gambling is against Michigan’s public policy.! With limited

exceptions, Michigan law prohibits casino-style gambling and imposes criminal sanctions on

10 In this respect, the Court of Appeals’ decision contradicts the United States Supreme Court
decision in Seminole Tribe of Florida v. Florida, 517 U.S. 44, 116 S.Ct. 1114, 134 L.Ed.2d 252
(1996), which held that IGRA does not pre-empt a State’s right to regulate Class III gambling,
and forbid an aggrieved Indian tribe from suing a State in federal court seeking to impose the

terms of a gaming compact.

W See State ex rel. Comm'r of State Police v Nine Money Fall Games, 130 Mich App 414; 343
N.W.2d 576 (1983).



those who violate the law.'? The narrowly circumscribed exceptions to Michigan’s prohibition

against casino-style gambling only emphasize the State’s public policy disfavoring gambling."

A. THE MICHIGAN CONSTITUTION REQUIRES THAT ALL
LEGISLATION MUST BE BY BILL, ORIGINATED IN EITHER
HOUSE, SUPPORTED BY A MAJORITY OF THE MEMBERS OF
EACH HOUSE.

Article 4, Section 22 of the Michigan Constitution'* requires that "[a]ll legislation shall
be by bill and may originate in either house." Article 4, Section 26" requires that no bill shall
become law without concurrence of a majority of the members of each house. Finally, Article 4,
Section 33'¢ provides that "[e]very bill passed by the legislature shall be presented to the
governor before it becomes law," and the governor must be afforded the opportunity to either
approve or veto the bill. These safeguards are intended to assure that the process of making new
laws or changing existing ones is done in a fair, equitable and predictable manner that assures the

opportunity for public input and open debate.

12 See, MCL § 432.201 et seq and MCL § 750.301 et seq; Michigan Gaming Institute, Inc v State
Bd of Educ, 211 Mich App 514; 536 N.W.2d 289 (1995) (J. Corrigan dissent) rev’'d 451 Mich
899; 547 N'W2d 882 (1996).

13 Michigan allows for non-profit bingo, parimutuel betting, the State lottery, and three casinos in
Detroit pursuant to Proposal E (which was passed through proper constitutional means) and
resulting in the enactment of the Michigan Gaming Control Act, MCL § 432.201 ef segq.

" Const 1963, Art 4, § 22.

5 Const 1963, Art 4, § 26. (“No bill shall be passed ot become a law at any regular session of the
legislature until it has been printed or reproduced and in the possession of each house for at least
five days. Every bill shall be read three times in each house before the final passage thereof. No
bill shall become a law without the concurrence of a majority of the members elected to and
serving in each house”).

16 Const 1963, Art 4, § 33.



B. MICHIGAN CASES AND ATTORNEY GENERALS’ OPINIONS
ACKNOWLEDGE THAT RESOLUTIONS DO NOT HAVE THE
FORCE OR EFFECT OF LAW, AND ARE INEFFECTIVE TO
INITIATE LAW OR TO AMEND AN EXISTING LAW.

As stated above, on October 21, 1997, Michigan’s Attorney General issued an opinion
holding that Indian gambling compacts with the State were legislative in nature.!” Of more
significance to this particular argument, though, was the Attorney General’s analysis of
Michigan law emphasizing the difference between legislation and resolutions:

[I]t has long been established law in Michigan that a mere legislative
resolution ‘is not a competent method of expressing the legislative will, where

that expression is to have the force of law, and bind others than the members of

the house or houses adopting it.” Becker v Detroit Savings Bank, 269 Mich 432,

434-435; 257 NW 853 (1934), quoting with approval from Mullan v State, 114

Cal 578; 46 P 670 (1896). See also, Boyer-Campbell Co v Fry, 271 Mich 282,

296; 260 NW 165 (1935), and United Ins Co v Attorney General, 300 Mich 200,

205-206; 1 NW2d 510 (1942). This point was recently reiterated by the Michigan

Court of Appeals in Blank v Dep’t of Corrections, 222 Mich App 385, 396-397;
564 NW2d 130 (1997) . ..

The 1997 Opinion was just the most recent in a long line of Attorney General Opinions
that recognize the significant difference between what may be accomplished through legislation
versus resolution.'® For instance, in 1967, the Attorney General opined that the Legislature acts
efféctively only by laws, and a concurrent resolution does not have the force and effect of law
and is not a competent method of expressing legislative will where that expression is to have
force of law and bind others than members adopting it." Citing I Cooley, Constitutional

-Limitations, Sth ed., p. 266, the Attorney General noted: “* * * nothing becomes law simply and

17 0AG, 1997-1998, No. 6960 (October 21, 1997).

¥ The Attorney General Opinions cited in this section are attached as Tab G to this Brief.
Unfortunately, the Chamber was only able to obtain telefaxed duplicates of microfiche copies of
these Opinions, so the copy quality is less than desired. The Chamber sincerely apologizes for
any inconvenience this causes the Court and opposing counsel.

19 OAG 1967, No. 4586, p. 65. (July 13, 1967)



solely because men who possess the legislative power will that it shall be, unless they express
their determination to that effect, in the mode pointed out by the instrument which invests
them with the power, and under the forms which that instrument has rendered essential.”*’

A 1939 Attorney General Opinion ruled that a concurrent resolution seeking to “clarify”
legislative intent relative to an earlier amendment to a particular statute had no effect as
1egislation, because it failed to comply with the constitutional requirements in place for the
passage of 1egislation.2 ! Earlier the same year, when the Senate sought via resolution to authorize
the state department of agriculture to sell part of the State Fair Grounds, the Attorney General
held a Senate resolution is not a legislative enactment, and therefore such a procedure was
impermissible in the absence of any other existing statutory authority to make such sale.?

In August 1933, when the Legislature attempted via concurrent resolution to amend the
state sales tax, the Attorney General issued an Opinion that “a bill may not be amended nor any
legislation be instituted by a concurrent resolution.”® This ruling was in keeping with an earlier
decision the same year recognizing that a joint or concurrent resolution “cannot be construed to
be authorized for the purpose of originating or amending legislation.”**

The June 21, 1933 Attorney General Opinion is significant in that it highlights the

legislative history rejecting the former practice of permitting laws to be established via

resolution:

2 Id., at p. 70 (emphasis added).

21 OAG 1939-40, p. 275. (October 17, 1939)
22 0AG 1939-40, p. 28. (February 1, 1939)
2 0OAG 1933-34, p. 321, 322. ( August 31, 1933)

24 OAG 1933-34, p. 275, 277. (June 21, 1933)
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Attention is called to the fact that, under the Constitution of 1850, Article
4, Section 19, it was provided that every bill and joint resolution shall be read
three times, etc. Under that provision of the Constitution, it was possible for
the legislature to originate legislation by a bill or a joint resolution.

%* % %

The Constitution of 1908, it will be noted, left out the term “joint
resolution” and provided specifically in Section 19%¢ that all legislation shall
be by bill.

* %k %k

Under the rule above quoted, a joint or concurrent resolution cannot be
construed to be authorized for the purpose of originating or amending
legislation.”” '

Thus, the legislative history of the Constitutional provisions clearly evidences an intent to assure
that legislation could not be enacted or amended through the resolution process, for that power
was specifically removed by the drafters of the 1908 Constitution.?®

Although none of these Attorney General Opinions have the force of law, and although
most were reviewing and interpreting earlier versions of Michigan’s Constitution, they evidence
a recurring theme that still rings true in this case: while resolutions at one time were recognized
as a manner in which to enact law, that process was eliminated in revisions to the Constitution in

1908. Therefore, resolutions are not and may not be used as a short-cut to avoid the legislative

process set forth in Article 4 of Michigan’s Constitution of 1963.

2 Const 1850, Art 4 § 19
-2 Section 19 is the predecessor to what is now Article 4, Section 22. Const. 1908, Art 4 Sec 19
2T OAG 1933-34 at p. 277 (emphasis added).

8 See also, OAG1930-32, p. 219 (May 20, 1931) (Attorney General noted that a concurrent
resolution that did not comply with constitutional provisions governing procedure by which a bill
becomes a law was not legislation and was effective “only as expressing the opinion of the
legislature on a particular subject.”); OAG 1928-30, p. 321 (April 12, 1929) (Attorney General
ruled ineffective the Legislature’s attempt to give retroactive effect to legislation by adopting a
concurrent resolution).
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C. THE DECISION IN BLANK V DEPARTMENT OF CORRECTIONS
CLEARLY ESTABLISHES THAT THE DECISION TO ALLOW
INDIAN TRIBES TO OPERATE CASINOS IN MICHIGAN WAS
LEGISLATIVE AND NOT APPROPRIATELY THE SUBJECT OF A
RESOLUTION.

GRACC agrees with and supports the analysis and conclusion of both TOMAC and the
Ingham County Circuit Court. In Michigan, all legislation must be enacted by a bill originated in
either house.” According to the decision in Blank v Department of Corrections,”® which the
Court of Appeals either failed to address or neglected to mention in its decision giving rise to this
Appeal, “legislation” is any action that (1) “has the power to alter the rights, duties, and relations
of parties outside the legislative branch;” (2)“involved policy determinations;” and
(3) “supplants other legislative methods for reaching the same result.”’

The Gambling Compacts are clearly legislation that must be passed by a bill. They
significantly impact and amend Michigan’s public policy against gambling and create new rules
regarding gambling that will affect parties outside the legislative branch, including GRACC’s
members. Based upon TOMAC’s and the Ingham Circuit Court’s analysis of applicable law,

GRACC respectfully requests this Court to reverse the Court of Appeals’ decision and declare

the passage of the Gambling Compacts by means of a resolution unconstitutional.

? Const 1963, Art 4, § 22.

39 Blank v Department of Corrections 222 Mich App 385; 564 NW2d 130 (1997) aff’d in part,
462 Mich 103; 611 NW2d 530 (2000).

3 1d at 112-20.
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D. THE CASUAL AND UNREGULATED NATURE OF RESOLUTIONS
ESTABLISH THAT THEY ARE ILL-SUITED FOR DETERMINING
MATTERS THAT ARE LEGISLATIVE IN NATURE AND IMPACT
PUBLIC POLICY.

Michigan’s legislature is a sovereign and independent branch of government vested with
the power to enact laws by which the actions of the government and the people of Michigan are
regulated and protected.32 The direct link between Michigan citizens and their legislators is
reﬂected in a declaration that must be at the beginning of every law: “The People of the State of
Michigan enact.”

The Michigan legislature convenes annually on the second Wednesday of each January of
each year.* Each session continues until the legislators agree by a concurrent resolution to
adjourn “sine die.”*® In odd numbered years, any bill, business or joint resolution that has not yet
been voted on by the end of the legislative session is simply “carried over” to the next legislation
process.3 % By contrast, in even numbered years, issues that are still pending when the legislative
session ends are removed from the calendar and are not carried over to the next regular session.

Regardless of the year in which a bill is submitted, though, if a bill has been passed by
both houses but remains unsigned by the governor, the bill is “pocket vetoed” and does not

become law. Anyone wishing to re-introduce the bill must first amend it and then begin the

entire legislative process again.

32 The Michigan Legislature Website, www.MichiganLegislature.org.
33 MI Const Art 4, § 23.
3 MI Const Art 4, § 13.

35 Id The term “sine die” means “without day” or “without assigning a day for a further meeting
or hearing.” Black’s Law Dictionary, Sixth Ed. Thus, “a legislative body adjourns sine die when
it adjourns without appointing a day on which to appear or assemble again.” /d

3¢ MI Const Art 4, § 13.
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1. The Legislative Process Includes Many Procedural Steps that a
Bill Must Clear Before It Is Enacted Into Law.

Michigan’s Constitution and the rules govefning the House of Representatives and the
Senate outline in explicit detail the numerous steps required before a bill becomes law. A bill
may be introduced by either the House of Representatives or the Senate.’” Under Michigan’s
Constitution, every bill must be read three times before it can be passed into Jaw.*® Upon
introduction of the bill, it is also referred to a standing committee in both houses and is printed or
reproduced and in the possession of each house for at least five (5) days.* The legislature
considers a bill by discussing and debating it after holding public hearings regarding the bill.
After committee review, open debate, and a third reading, the bill is either passed or defeated by
a roll call vote of the majority of the members elected and serving.? If a bill passés, it is sent to
the other house of the Legislature where the bill follows the same procedure outlined above,
resulting in a defeat or passage.*!

Every bill passed by both chambers of the legislature must be presented to the governor
before it becomes law.*? The governor then has fourteen (14) days to consider the bill.*® If the

governor approves the bill, he or she must sign it and file it with the Secretary of State.

37 MI Const Art 4, § 22.
38 MI Const Art 4, § 26.
-39 1d

40 Tn certain circumstances, the bill can also be delayed for further consideration. The State of
Michigan Website, www.Michigan.gov.

1 The State of Michigan Website, www.Michigan.gov.
2 MI Const Art 4, § 33.

43 [d
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Thereafter, the bill becomes law, generally ninety days after the legislature ends it regular
session sine die.** If the governor vetoes the bill while the legislature is still in session, he or she
returns the bill within the 14-day timeframe to the chamber that originated the bill with his or her
objections.”® The chamber then enters the governor’s objections in its journal, reconsiders the
bill, and both houses have to vote once again on the bill.*® If the governor neither signs nor
vetoes the bill while the legislature is still in session, the bill will become law as if the governor
signed it.*’ If however, the governor neither signs nor vetoes the bill but the legislature has
adjourned its regular session sine die, the unsigned bill dies and does not become law. 8 This is
in keeping with the basic tenent in Michigan law that the acfs of one legislature cannot tie the
hands of future legislatures.*

Thus, the rules governing the process of enacting bills into law provide safeguards
against ill-advised or ill-considered proposals being enacted into law by a distracted or inflamed
legislature that fails to subject a proposal to the contemplative study and debate set forth in

Michigan’s Constitution. They also protect the public from a lame duck legislature imposing its

will on subsequent sessions by explicitly stating that unsigned bills do not survive an

“Id
B Id.
~46 Id
47 1d
48 Id

* Ateas v Wayne County Bd of Auditors, 281 Mich 596; 275 NW 507 (1937); Cooper, Wells &
Co v City of St. Joseph, 232 Mich 255; 205 NW 86 (1925); Detroit v Detroit & Howell Plank
Road Co, 43 Mich 140; 5 NW 275 (1880).
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adjournment sine die. The treatment of resolutions under similar circumstances, however, is not

quite as certain.

2. The Resolution Process Lacks the Procedural Safeguards
Included in the Normal Legislative Process.

It has long been established that resolutions are not law.>® Therefore, in stark contrast to
the procedural safeguards restraining the legislative process, the rules governing the passage of
resolutions are far less demanding. Because the resolution process is not intended to be used to
make law, all that is required for the passing of a resolution is the approval of a majority of
legislators who happen to be present at the session in which the resolution is being considered.”
Resolutions are not subject to the same roll calls or other constitutional protections set forth in

the rules governing the passage of a bill. >

30 Boyer-Campbell Co v Fry, 271 Mich 282; 260 NW 165 (1935); Becker v Detroit Savings
Bank, 269 Mich 432, 257 NW 853 (1934) (“A mere resolution, therefore, is not a competent
method of expressing the legislative will, where that expression is to have the force of law, and
bind others than the members of the house or houses adopting it. The fact that it may have been
intended to subserve such purpose can make no difference. The requirements of the constitution
are not met by that method of legislation. ‘Nothing becomes law simply and solely because men
who possess the legislative power will that it shall be, unless they express their determination to
that effect in the mode appointed by the instrument which invests them with power, and under all
the forms which that instrument has rendered essential.” ...”)

51 See, House and Senate Rules.

52 MI Const Art 4, § 33.
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A resolution is simply a document expressing the will of the House or the Senate.>
Resolutions are used to urge state agencies or Congress to take certain actions; to formally
approve certain plans of governmental agencies; to conduct certain legislative business; or to
establish study committees to examine issues.’* Most commonly, legislators offer resolutions as
an expression of congratulations, commemoration or tribute to an individual or group.” For
example, on April 3, 2003, a senator introduced a resolution calling for the Michigan Senate to
fly the POW/MIA flag over the Capitol in recognition of those who have been prisoners of war
or listed as missing in action while in service of our country.’®

Actions such as honoring POWs and/or MIAs are blegitimate uses of the resolution
process. Actions, however, that seek to alter the existing law in Michigan regarding gambling are

not legitimate uses of the resolution process.

>3 There are three types of resolutions: (1) A single resolution is a resolution that is introduced in
one chamber of the legislature and passed by a simple majority of the legislators present; (2) A
concurrent resolution is a resolution expressing the sentiment or intent of both houses. In other
words, both houses pass the exact same language in the resolution by a majority of the legislators
present; (3) A joint resolution is a document used to propose an amendment to the Michigan
Constitution, to ratify an amendment to the Constitution of the United States, or to handle certain
matters where power is solely vested in the Legislatures of the states by the United States
Constitution. Joint resolutions used to propose amendments to the Michigan Constitution require
a two-thirds majority in each house elected to pass and are not considered by the Governor.
~Although the three resolutions identified above differ from one another, no resolution — even the
joint resolution, which requires two-thirds majority in each house elected for passage — has the
ability to change or alter Michigan law. The Michigan Legislature Website,
www.Michiganlegislature.org.

“1d.
3.

%6 See State senator Gilda Jacob’s Press Release, dated April 3, 2003.
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3. Resorting to the Resolution Process to Approve Substantive
Policy Decisions, Thereby Avoiding the More Stringent
Requirements for Legislative Acts, Deprives the Public of the
Constitutional Safeguards Against Ill-Advised Acts.

By approving the Gaming Compacts through resolution rather than legislation, the
Michigan legislature unjustifiably disregarded the constitutional safeguards set forth above. The
casino proponents took full advantage of the lame duck session to obtain passage of a
fundamental change to well-established public policy — and did so in a manner that required far
fewer votes than are required to change the law through the appropriate legislative process.

Most alarmingly, the use of the resolution process in this instance accomplished another
very significant purpose: it deprived opponents of the plan the opportunity to insist that the
policy shift be subjected to the contemplative study and debate assured by the procedural
safeguards to which bills are normally subjected. Without the opportunity to voice their concerns
to a lame duck legislature facing literally hundreds of pieces of proposed legislation in the
waning hours of its term, the public lost the opportunity it would normally have to assure that its
representatives have thoroughly studied the ramifications of their acts and were made aware of
the will of the citizens whom they were elected to represent. |

One need look no further than the Legislature’s handling of the Wayland casino
resolutions to see the actual and significant threat to the constitutional protections realized as-a
result of the failure to rely on the normal legislative process. In that instance, the casino

'proponents sought and obtained approval of “single house resolutions” rather than through
concurrent resolutions. The House passed its Resolution on December 10, 2002; the Senate

passed its similar Resolution just two days later, on December 12, 2002. Had the Wayland casino

been subjected to the normal legislative process, the proposals would have had to have been in
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the possession of each house for at least five (5) days,”” and therefore the Senate could not have
even considered the proposal until at least December 15, 2002. Concerned citizens and groups
like the GRACC could have used the “extra” three days required by the Michigan Constitution to
educate their legislators and convince them as to the negative impact of the proposed casino.
Because the casino backers improperly utilized the resolution process, this constitutionally
guaranteed opportunity for public input was lost.

As discussed in greater detail below, the legislature has never adopted any standard, rule,
or procedure for assessing the impact of Class III Indian gaming facilities in Michigan. Likewise,
until GRACC commissioned the Anderson Eéonomic Group Study discussed below, no one had
done any objective analysis of the economic impact of casinos. In the absence of any such rules,
policies, procedures or analysis, the constitutional safeguards governing the legislative process
are even more vital to protect Michigan’s citizens and businesses — and the threat posed by ill-

considered and less-regulated resolutions even more dire.

IL MICHIGAN’S RIGHT TO REGULATE GAMBLING ON INDIAN LANDS
THROUGH COMPACTS IS NOT PRE-EMPTED BY IGRA, AND IS
VITAL TO PROTECTING MICHIGAN’S CITIZENS AND BUSINESSES.

The Court of Appeals ruled that the federal Indian Gaming Regulatory Act (“IGRA”™)*®
preempted Michigan’s right to regulate Indian casinos. This conclusion is simply wrong, for at

least three reasons.

" MI Const Art 4, § 26.

5818 USC §§ 1166-68, 25 USC 2701-2721.
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A. MICHIGAN’S ABILITY TO REGULATE INTRA-STATE
COMMERCE IS GUARANTEED BY THE UNITED STATES
CONSTITUTION.

First, individual states are guaranteed the ability to regulate intra-state commerce under
Article I of the United States Constitution.” States retain the power to adopt legislation reflective
of their local values and consistent with their own public policy, except where specifically
prohibited. This is just and proper, since it is the people of Michigan, through their elected
representatives and in accordance with the rules applicable to the passage of legislation within

the State, who will feel the economic and social impact of the proposed casinos.

B. IGRA EXPLICITLY RECOGNIZES THE STATE’S RIGHT TO
REGULATE GAMING ACTIVITY WHERE, AS HERE, THE
STATE LAW AND PUBLIC POLICY PROHIBITS GAMBLING. %

Second, nothing in IGRA prohibits states from regulating Indian gaming. To the contrary,
IGRA and relevant case law support a state’s right to place limits on or completely forbid casino
gambling, even when sponsored by an Indian tribe.®!

On April 22, 2003, the United States District Court for the Western District of Wisconsin
became the latest in a string of courts to recognize that IGRA does not pre-empt a State’s right to

regulate gambling within its borders — even if that gambling is on tribal land.** Lac Courte, a

9 US Const, Art L, § 8, ¢l 3; Missouri Pac r co v Lavabee Flour Mills Co, 29 SCt 214 (1909).

-%0 Because TOMAC wrote a comprehensive analysis of California v Cabazan Band of Mission
Indians, 480 US 202; 107 SCt 1083; 94 LEd2d 244 (1987) and IGRA, this section is intended to
supplement TOMAC’s position and thus, GRACC will not recite the same arguments or legal
authority except to say that GRACC agrees with and incorporates TOMAC’s position and legal
analysis in this brief.

81 See, 25 U.S.C. § 2701(5) and case law cited in TOMAC’s Appeal.

62 I ac Courte Oreilles Band of Lake Superior Chippewa Indians et. al. v U.S., (W.D.Wisc., Case
No. 02-C-0553-C, April 22, 2003.
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copy of which is attached as Tab D, contains a clear and concise explanation of the legislative
history that prompted IGRA which GRACC urges this Court to consider. That legislative history,
combined with IGRA’s express terms, convinced the Lac Court court that Congress’ delegation
of power to governors to determine whether Indian gaming facilities should be permitted in their
states was proper and constitutional and that IGRA did not pre-empt the governors’ right to
regulate casino gambling in their states.

Likewise, the Sixth Circuit — in a case arising in Michigan — found that Congress enacted
IGRA to give states a role in regulating Indian gaming.”® In fact, IGRA itself unambiguously
grants to states regulatory authority over gambling.* The law and public policy of the state
establish the scope of permissible gaming on tribal lands.®’

In Coeur d’Alene Tribe v State — like the present case — a state’s right to regulate
casino-style gambling under IGRA (“Class III Gambling”) was at issue. Except for a few limited
exceptions, gambling was strictly prohibited and against public policy in Idaho. The exceptions
included the state operating a lottery, licensing and regulating horse, mule, and dog races, bingo
and raffles. Despite the state law and public policy prohibiting gambling, the Indian tribe asked

the state to negotiate a tribal-state compact governing Class III Gambling on the tribe’s

83 Keweenaw Bay Indian Community v United States, 136 F3d 469, 472 (6th Cir 1998); see also,
Lac Courte Oreilles Band of Lake Superior Chippewa Indians et. al. v U.S., (W.D.Wisc., Case
No. 02-C-0553-C, April 22, 2003 (“Congress enacted the gaming act in response to the Supreme
Court’s decision in California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987),
~holding that ... states such as California had no authority to apply their gambling laws to Indian
gaming.”)

5 “Indian tribes have the exclusive right to regulate gaming activity on Indian lands if the
gaming activity is not specifically prohibited by Federal law and is conducted within a state
which does not, as a matter of criminal law and public policy, prohibit such gaming activity.” 25
USC § 2701(5).

8 Coeur d’Alene Tribe v State, 842 FSupp 1268 (D Idaho 1994), aff’'d 510 F3d 876 (9th Cir
1995.
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reservation. After this request, the state legislature amended its constitution to make clear that
only a lottery, pari-mutuel betting, bingo, and raffle games were permitted and all other forms of
gambling were expressly prohibited. Thereafter, suit was filed because — as the tribe contended —
the State violated IGRA by refusing to negotiate Class III Gambling.®® Specifically, the tribe
argued that IGRA did not allow a state to restrict Indian gaming by modifying its laws and
because the state allowed some Cla‘ss‘HI Gambling in other instances, the state had to negotiate
all Class IlII Gambling with the triibe.67 The State argued that because, except for a few specific
instaﬁces, state law prohibited gambling, it was only’required to negotiate Class III Gambling
permitted under state law, which included a lottery, pari-mutuel betting, bingo and raffles.%®

The Court held that the State had the right to regulate Class III Gambling on tribal lands
according to its state law because under IGRA, the law and publip policy of a particular state set
the scope of permissible Class III Gambling on tribal lands. In addition, a state’s public policy
permitting certain Class III Gambling in certain instances was not equivalent to permitting all
Class TIT Gambling activities.”

The Court reasoned that when Congress enacted IGRA, it made, among others, the
following findings ahd provisions:

Indian tribes have the exclusive right to reguléte gaming activity on Indian lands

if the gaming activity is not specifically prohibited by Federal law and is

conducted within a state which does not, as a matter of criminal law and public
policy, prohibit such gaming activity. 25 U.S.C.S. § 2701(5).

& * *

% 1d at 1270.
87 1d at 1275.
68 1d at 1270.

 1d at 1279.
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Class III gaming activities shall be lawful on Indian lands only if such activities
are...authorized by [tribal] ordinance or resolution...located in a State that
permits such gaming for any purpose by any person, organization, or entity,
and...conducted in conformance with a Tribal-State compact entered into by the
Indian tribe and the State.... 25 U.S.C.C. § 2710(d)(1).

The court then analyzed the phrase “Class III gaming activities shall be lawful ... only ... in a
State that permits such gaming for any purpose by any person, organization, or entity ...” In
analyzing the phrase, the court looked to the legislative history regarding the phrase in the Class
II gambling provision of the statute:

The phrase ‘for any purpose by any person, organization or entity’ makes no
distinction between State laws that allow Class II gaming for charitable,
commercial, or governmental purposes, or the nature of the entity conducting the
gaming. If such gaming is not criminally prohibited by the State in which tribes
are located, then tribes, as governments, are free to engage in such gaming ...
(S. Rep. No. 446, 100th Cong., 2d Sess.) ...

* * *

Although the Senate Report addresses the phrase found in 25 U.S.C. §
2710(b)(1)(A), the identical phrase is used in Section 2710(d)(1)(B), and therefore
also applies to Class III gaming. See Mashantucket Pequot Tribe v. Connecticut,
913 F.2d 1024, 1030 (2d Cir. 1990). ‘It is a settled principle of statutory
construction that ‘[w]hen the same word or phrase is used in the same section of
an act more than once, and the meaning is clear as used in one place, it will be
construed to have the same meaning in the next place.””

The Court also reasoned that the state law - including its amendment - was applied to everyone,
e:qually.71 Finally, the Court reasoned that IGRA did not prohibit a state from changing its

_gaming laws or amending its constitution prior to entering into a compact, and that there was

70 1d (citations omitted).

"V Id at 1276.



nothing in IGRA that would prevent a state from abolishing and criminally prohibiting all Class
III Gambling entirely.”

The Coeur d’Alene Tribe analysis applies in this case: Idaho’s laws and public policies
are virtually identical to Michigan’s regarding gambling. In Michigan, except for limited
exceptions, gambling is illegal and against public policy.73 More specifically, with the exception
of those casinos authorized under separate gambling compacts and under Proposal E in 1996,
casino gambling is illegal in Michigan.”* The Michigan Supreme Court recently reviewed the
long-standing rule and conﬁrmed that gambling in Michigan was illegal and against public
policy.”

The Gambling Compacts at issue in this case are more egregious than Coeur d’Alene
Tribe because, as proposed, they may alter existing Michigan law without going through the full
legislative process. For example, it is clear that the State of Michigan does not allow casino-style

1.7 The Gambling Compacts, however, clearly violate

gambling for persons under the age of 2
that prohibition by allowing persons 18 years old to gamble. Likewise, Michigan prohibits

persons under the age of 21 to be eligible for an occupational license if the person performs any

7 Id at 1276.
7 The exceptions are stated in footnote 13, supra.

™ See MCLA § 750.301 et seq. In this case, if the Gambling Compacts are upheld, the laws of
Michigan would not be applied to everyone equally. Although Michigan has three casinos in
Detroit, those gambling compacts were passed through thorough and proper constitutional means
via a bill and not through a simple and quick resolution process.

73 See Michigan Gaming Institute, Inc v State Board of Education, 451 Mich 899; 547 NW2d
882 (1996).

7 MCL § 432.209(9).
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function involved in gaming;77 the Gambling Compacts change the age to any person under the
age of eighteen (18). Finally, the Gambling Compacts alter Michigan law regarding who can be
employed in a managerial position with a casino if the person has been convicted of a crime.”® If
the legislature wanted to change these laws, they have to go through full legislative process and
gain a sufficient number of votes.

In accordance with the reasoning in Coeur d’Alene Tribe, supra, under IGRA, Michigan
has the right to regulate and/or prohibit Class III Gambling and to decide where and when to
allow such activity. As a result, the State is bound to and should proceed through the proper

Constitutional channels to enact the Gambling Compacts to be consistent with Michigan law.

C. THE MICHIGAN LEGISLATURE HAS NOT ADOPTED ANY
STANDARDS, RULES, POLICIES OR PROCEDURES FOR
DETERMINING WHETHER ANY PROPOSED CASINO IS IN
THE PUBLIC’S INTEREST.

In accordance with the powers granted to it by the United States Constitution, by IGRA,
and by relevant case law, Michigan has the right to regulate Class III gaming within the State.
Specifically, Michigan has the right through the compact process to regulate Class III gaming
within the state and, in the absence of a compact, to prohibit it all together.79 As the legislative
branch of our State’s government, the House and Senate have the responsibility to exercise this
power through proper legislation — not by entering into side deals and through resolutions that

provide no accountability to the public.

7" MCL § 432.208(3).
78 Compare MCL § 432.209(14) with Gambling Compacts, § 4(D).

718 USC § 1166.
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Every tribal gaming compact negotiated by the state until now has been approved without
any in-depth analysis of the costs and benefits of the community and region in which the casino
is to be placed. Indeed, the legislature has neither required nor commissioned any studies of the
economic impact of any proposed casino, and has adopted no rules, policies, procedures or

standards for determining when casinos are and are not appropriate.

1. Under the Gambling Compacts, Indian Gaming Facilities Do
Not Compete On An Equal Basis With Regional Businesses.

As stated previously, GRACC is committed to a free market system in which all
competitors are allowed to compete on an equal footing. Indian gambling, however, is not fair
competition; it is a monopoly. Legitimate businesses are not allowed to compete with casinos
because casino gaming is a felony in Michigan. The primary purpose of the Gambling Compacts
was to authorize Indian tribes to conduct casino-style gambling, which would be a clear violation
of Michigan law absent the Compacts.

At the same time, the casinos will enjoy an unfair advantage of being an unregulated, and
untaxed operation that is not subject to the jurisdiction of state or local government™. Under the
Gambling Compacts, the Indian gaming facilities receive perks that are unavailable to other area
business. For instance, the Indian gaming facilities will not have to pay taxes or be subject to
OSHA/MIOSHA. In the competitive marketplace that is the hallmark of the American dream,

Athis singular treatment gives the Indian gaming, entertainment, and dining facilities an

undeniably significant advantage over their non-Indian competitors. Because of the

8 Indeed, the Chamber has been informed and believes that the State currently receivesonly
roughly 20% of the revenues to which it is entitled under existing gaming compacts, because
several of the tribes have refused to pay in protest against the voter-approved, non-Indian casinos
in Detroit. Thus, the casinos are operating as a state authorized, non-taxable monopoly without
providing any direct financial benefit to the State.
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anti-competitive nature of the Indian tribe’s autonomous power base, however, the Legislature

needs to be even more demanding in order to assure a level playing field exists.

2. The Only Thorough and Objective Study of the Impact of
Indian Gaming Casinos Establishes That the Presence of a
Single Casino in West Michigan will Cause Immediate and
Irreparable Damage to Legitimate Businesses Throughout the
Region and Across the State.

GRACC does not take the position that the state can or should reject every proposal to
locate a casino anywhere in Michigan. However, GRACC is aware of at least nine more groups
that are currently seeking to be recognized as sovereign tribes within Michigan. Presumably,

these actions are being undertaken so that these new “tribes” can obtain their own casinos.

(a) GRACC Commissioned an Objective Study by the
Anderson Economic Group of the Impact of the
Proposed Wayland Casino.

Aware that no one had ever conducted any sort of in-depth analysis of the impact of
Indian casinos on the surrounding area, GRACC and a group of its members known as
Community Partnership for Economic Growth (“CPEG”) retained the Anderson Economic
Grdup (“AEG™) to perform an in depth and comprehensive analysis of the economic impact the
Gambling Compacts would have on West Michigan’s economy. In particular, GRACC chose
AEG to ensure the study results would be accurate, reliable and unbiased.

AEG specializes in providing consulting services in economics, finance, public policy,
‘and geographic market assessments. AEG’s approach to work in these fields is based on its core
principles of professionalism, integrity, and expertise. AEG 1s among the most highly respected
economic consultants in Michigan and insists on a high level of integrity in its analysis, together

with technical expertise in the field. AEG is dedicated to providing accurate and sourced analysis

that reflects both the benefits and costs of any proposed activity. For these reasons, work by
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AEG is commonly used in legislative hearings, legal proceedings, and executive strategy
discussions. In fact, AEG has performed work for the state of Michigan, the state of Wisconsin,
the city‘of Detroit, General Motors, the Detroit Lions, the Michigan Chamber of Commerce, and
many other governments and companies.

Most importantly, the analysis of AEG speaks for itself. The AEG study (“Study”),
attached as Tab E, is transparent and its methodology and assumptions are disclosed and
thoroughly explained. The Study provides a realistic look at the economic impacts the Gaﬁlbling
Compacts will have on West Michigan, including GRACC’s members. [t is the most rigorous
economic analysis of a casino ever performed in the state of Michigan.

While AEG’s study focused on the proposed Gun Lake casino, GRACC submits that its
methodology and analysis reflect the type of study that needs to be done for every proposed
Indian Gaming facility in Michigan. Further, the Chamber believes that AEG’s conclusions
regarding the overall negative impact on businesses and communities everywhere except the area
immediately surrounding the casino is applicable to casinos through the State. In fact, the AEG
Study seems to indicate that even those benefits will be dramatically reduced if more and more

casinos are allowed to open in Michigan, thereby diluting the casinos’ target audience.

3. AEG’s Study Shows that Adding a Single Casino Will Have a
Devastating Impact on West Michigan Businesses, and Cost
More than 3,000 Michigan Jobs.

Because AEG has effectively explained the methodology used in its Study, the following
analysis focuses solely on AEG’s findings regarding the economic impact of the addition of one

. . . ... 81 .
casino on West Michigan businesses and communities.”” The Study explains numerous separate

% See Tab E. It is important to remember when reading AEG’s findings that they are much more
conservative and realistic than many reported analyses that fail to subtract costs, ignore
“substitution effects,” or exaggerate benefits.
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findings regarding — among other things — the casino’s: (1) economic and fiscal impact; and

(2) employment impact.

(a) Adding a Single Casino Will Have a Devastating Impact
on Businesses in West Michigan.

The Study clearly shows that West Michigan and the State will suffer an economic loss
from the casino.®?> While the casino will attract money to the county in which it is based, this
isolated benefit will be overshadowed by the economic losses from every surrounding county
and the state of Michigan.® Specifically, West Michigan counties surrounding the proposed
casino will lose collectively $131 million annually, and it will cost the State of Michigan more
than $300 million dollars in economic activity over the next ten years to support just one
casino.®* West Michigan businesses outside the immediate development area (i.e. Kalamazoo,
Ottawa, and Kent Counties and the Lakeshore) will experience a drastic net economic loss due to
the casino.®’

As the chart below clearly depicts, the net benefits experienced by the proposed casino’s
host county will cost the rest of the State of Michigan $123.5 million in 2004, and roughly $1.5
billion between 2004 and 2014.%¢ For instance, businesses in Kent County would experience the
largest economic loss from the casino, since much of the money spent at the tax exempt and

minimally regulated casino would otherwise be spent in legitimate, tax generating venues within

82 The Study’s economic and fiscal impact assessment is located on pages 20 through 37 of
Tab E.

8 Tab E, pgs. 26-29.
¥ Id. at pg. 27.
¥ Id at pg. 28.

8 Id. at pgs. 27-28.
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Kent County.®” As a result, many of the region’s businesses, which constitute eighty percent
(80%) of GRACC’s membership, will see their already tight profit margins dwindle as funds are
diverted to Class III Gambling facilities that neither pay taxes nor follow the same type of
regulations that inevitably raises the cost of doing business in Michigan.

According to AEG, Kent County would experience a net economic loss of $49.7 million
in 2004 and $605.2 million between 2004 and 2014.%¥ The net overall economic loss to Michigan
would be $26.1 million in 2004 and $317.6 million between 2004 and 2014.% This loss
represents a net transfer in economic activity outside of the state due to out-of-state payments to
investors and management companies and other expenditures that greatly exceed the expected

revenue from out-of-state visits to a casino.”

87 Id. at pg. 26.
8 Jd at pgs. 27-28.
¥ Id at pg. 26.

% Id at pg. 27.



TasLE 2. Summary of Net Economic Benefit, (SMillions)
Allegan County compared 1o rest of Michigan

Region 2004 2004 ro 2014

Allspan County

Michigan (except Aliegan)

! niichigan Netl Benefti (Joss: (26,103 {31

TABLE 2. Summary of Net Ecopomic Benefit, by Region (EMiillions)

Region 2004 2004 10 2014
A tegan County 97.5 1.185.9
Barry County’ (6.9 (72.8)
Kalamazoo Counny (4.4} (52.7)
Nent Counny 49.7) (H05.2)
Crrawea Count’ (12.3} (149.2)
Northern Michigan {15.3) {1859
MMiiddle Michigan (24.1) {293.2)
Seutheast Michigan 5.1 98.7
Orvher Southwest Michigan (18.81 (241.43

Coumies®

Michigan Net Benefii (10ss) (26,101 ' (317.57y |

. Terrien. Branch. Calhoun. Cass. St Joseph. and Van Buren
Couniies.

The main reason West Michigan and the entire state will Jose over $300 million over the
next decade is because the primary market for the casino is entirely within West Michigan.
Therefore, a significant majority of revenue to the casino merely displaces household income
that would have been spent or invested elsewhere in West Michigan. When this is combined with
the fact that a majority of the casino revenue will be provided to its investors — who are the
primary beneficiaries of the casino — the negative economic impact to West Michigan and the
entire state amounts to over $300 million.”

AEG’s Study also clearly demonstrates that the casino will not attract out-of-state

tourists. Interestingly, the casino investors acknowledged this in their submission to the Federal

9 Id, at pgs. 26-29.



Bureau of Indian Affairs (“BIA™). That submission shows that the primary market for the casino

is West Michigan. Thus, the casino will not attract significant new revenue to the state.

(b)  Adding a Single Casino Will Cost Michigan More Than
3,000 Jobs.

In addition to measuring the economic impact surrounding a single proposed casino, the

Study also determined the effect that the casino would have on Michigan jobs.”? Based on sound
econometric models, the Study shows that the casino will cost fhe State over 3000 jobs in the
next decade, destroying two jobs for every one it creates.” While temporary jobs created through
the construction of the casino will reduce the initial negative impact of the affect on employment,
in the first year, the Casino will result in a net decrease of 1,738 Michigan jobs, compared to a
net decrease of 2,594 to 3,100 jobs per year in the ten years following construction.” Below is a

chart that depicts the economic impact to Michigan jobs:

%2 The Study regarding the impact of Michigan jobs is found on pages 29 through 30 and page
38, Tab E.

% Tab E, pg. 30.

% Id at pgs. 29-30.



TABLE 3. Economic Impsct 1o Michigan Jobs®

Total Jobs Total Jobs Net Change in M1

Year Gained® Lost Empiu;'mem

2004 ' 3,173 4812 {1,738}
2003 2,416 5010 {2,594
2006 2,464 : 5,110 (2,646}
2007 2,52 5,212 o {2,699
2008 2,564 5,316 (2,733
2008 2615 5423 {2,808}
2810 2,667 5,53 (2,864)
2011 2,721 5,642 (2,521)
2012 2,773 5,755 (2,980}
2013 2,830 5,870 (3,039
2014 2,887 5,987 {3,100

a. These figures represent a difference in annual jobs. For example, if the
casing wers opened. we expect there 10 be 2,864 fewer jobs in the econ-
omy hy 2010, ‘

. Towa! Jobs Gained and Lost include direct, indirecy, and tourism induced
3obs. Total dobs Gained in 2004 mciudes 8035 construction jobs.
ahthough construction will likely be spread out over muhiple vears.

ry

While the casino will result in the creation of between 46 and 56 tourism-related jobs,
this results in a minor overall effect on the economy.” The impact of such an enormous job loss
in West Michigan cannot be overstated.

Attached as TabF is the National Gambling 'Impact Study Commission (“NGIS
Commission™), which in June of 1999, recommended a “pause” in any further casino gambling
expansion. The pause was intended to encourage government officials “to survey the results of
their decisions and to determine if they have chosen wisely.”96 Had the Michigan legislature
“paused” and performed a study regarding the economic effects of placing a casino in West

Michigan, it would have discovered that such a casino only brings massive economic and job

loss to West Michigan. Because of who the GRACC represents, it believes that those who must

%> Id. at pg. 30.

% NGIS Commission Report Overview, pg. 1-1 and 1-7.



deal with' the casinos — i.e. West Michigan residents and businesses — are the best equipped,
through their legislature, to prohibit and/or regulate Class III gambling. Due to the harsh impact
on the free market, it is essential, on a public policy basis, that Michigan joins those other states

that have interpreted IGRA to increase a state’s ability to regulate Indian casinos.

M. IT IS A VIOLATION OF THE MICHIGAN CONSTITUTION’S
SEPARATION OF POWERS FOR THE MICHIGAN LEGISLATURE TO
GIVE THE GOVERNOR OF MICHIGAN CARTE BLANCHE
AUTHORITY TO AMEND GAMBLING COMPACTS WITH INDIAN
TRIBES WITHOUT APPROVAL FROM THE LEGISLATURE.

GRACC agrees with and supports the analysis and conclusion of both TOMAC and the
Ingham County Circuit Court. The most basic concept of constitutional law is the separation of
powers between the different branches of government. At Michigan’s constitutional core, the
government consists of a “checks and balances™ system. According to the Michigan Constitution,
the legislative branch (i.e. State House and Senate) has the power to enact laws and the executive

d.”°" Any sharing of

branch has the resppnsibility to “take care that the laws be faithfully execute
power between the branches of government must be “limited and restricted.”® The Gambling
Compacts ignore this principle. The Gambling Compacts grant the Governor of Michigan broad
authority to amend the Gambling Compacts — and such amendments can be contrary to Michigan
law -- without seeking the legislature’s approval. Such broad powers are simply unconstitutional
and the Court of Appeals’ decision allowing such an act to occur by ruling that the issue was not
“yet ripe because the Compacts have yet to be amended is wrong and should be reversed by this

Court. Indeed, based on Governor Granholm’s recent amendment to the existing tribal-state

gaming compact, this issue is riper than ever, and the Chamber supports the position taken by

97 Const 1963, Art 4, § 1; Const 1963 Art 5, § 8.

% Judicial Attorneys Ass’n v Michigan, 459 Mich 291, 296-97; 586 NW2d 894 (1998).



TOMAC and the amicus brief filed by Senators Sikkema and Johnson that such carte blanche
authority violates the Constitutional separation of powers.

Further, the legislature’s attempt to change Michigan’s laws regarding gambling without
subjecting them to the normal legislative process, in favor of Gambling Compacts, the terms of
which are negotiated by one person and not subjected to the legislative debate that is the
hallmark of representative government, defies the separation of powers and deprives taxpayers of

their right to voice their legitimate concerns regarding proposed legislation.

IV. A LEGISLATIVE ACT OF LOCAL APPLICATION THAT PURPORTS
TO AUTHORIZE CASINO GAMBLING IN FOUR PARTICULAR
MICHIGAN COMMUNITIES MUST COMPLY WITH ARTICLE 1V,
SECTION 29, OF MICHIGAN’S CONSTITUTION, WHICH SPECIFIES
THE PROCEDURE FOR PASSING “LOCAL ACTS.”

GRACC agrees with and supports the analysis and conclusion of TOMAC regarding its
position that the Gambling Compacts are a legislative act of local application, which must be
approved by the legislature by two-thirds of the elected members and passed by the citizens of
the affected communities. When the Michigan legislature passed the Gambling Compacts, it
violated the “Local Acts” provision of the Michigan Constitution.” The Gambling Compacts are
clearly limited to specific local communities within the State. The Gambling Compacts,
however, have never been approved by two-thirds of the elected members of the legislature nor
passed by the citizens of the areas that the proposed casino would be located.

i The added protection of requiring approval of the citizens of an affected community
avoids favoritism and/or forcing communities to accept less than desirable projects. By not

allowing citizens to vote, the Court of Appeals is allowing the legislature to do the very acts that

the “citizen approval” requirement was added to avoid. Local businesses and residents have a

% Const 1963, Art 4, § 29.
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right to approve or reject casinos in their communities and have the right to object to a minority
of elected officials not from their local communities trying to force them to accept through the
resolution process that which could not be accomplished legitimately thmugh legislation.

Particularly where, as here, the Gambling Compacts involve a deviation from the normal
legislative process to allow a practice that is recognized to be against public policy (i.e., casino
gambling); which poses a threat to personal health and welfare (as evidence by the statistics set
forth above regarding the highly addictive nature of casino gambling); and which threatens the
economic viability of legitimate, tax-paying Michigan businesses to permit the expansion of a
preferred monopolistic enterprise with whom they do not conipete on an equal footing; the need
to require more stringent practices is clear. The super-majority requirement for local acts Was
designed to prevent abuses of power just like this.

As such, GRACC joins TOMAC in requesting that this Court acknowledge that the Joint
Resolutions authorizing the Indian Gambling Compacts were “local acts” and therefore subject
to the super-majority rules set forth in Michigan’s Constitution.'® Having failed to obtain that
requisite vote total, the Gambling Compacts are neither legitimate nor enforceable, and must be
struck down. Therefore, for all the reasons outlined in TOMAC’s Appeal, GRACC respectfully

requests this Court to reverse the Court of Appeals’ decision.

CONCLUSION

Utilizing the resolution process to accomplish what cannot be done via legislation is more
than improper: it is unconstitutional. By using an informal, normally trivial procedure to
accomplish significant changes in the laws of this State, the legislation not only violated

established public policy by approving casino gambling that would otherwise be illegal, but also

100 Const 1963, A-art 4, § 29.



avoided all of the procedural safeguards intended to protect the public against ill-advised acts.
The resolution process, which provides for neither contemplative analysis of policy changes nor
allows for open debate and public comment, is singularly inappropriate for enacting the
sweeping changes embodied in the Gambling Compacts.

For these reasons, and for the reasons set forth above, the Grand Rapids Area Chamber of
Commerce urges this Court to: overturn the Court of Appeal’s decision; strike the resolutions
approving Michigan Indian Gaming Compacts as unconstitutional violation of Article 4, Section
22 of the Michigan Constitution; and rule that IGRA does not pre-empt the State’s ability to

regulate casino gambling on all property in Michigan, including land owned by Indian tribes.

Dated: November 19, 2003 Respectfully submitted,

RHOADES McKEE
Attorneys for Amici
Grand Rapids Area Chamber of Commerce

By: %‘& W

Bruce W. Neckers (P18198)

Bruce A. Courtade (P41946)
Business Address:

161 Ottawa Avenue, N.W., Suite 600

Grand Rapids, MI 49503-2793

(616) 235-3500
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House directs Engler to negotiate new casino

By Mark Hornbeck / Detroit News Lansing Bureau

LANSING -- A proposed Indian casino near Grand
Rapids cleared a major hurdle Tuesday when the
House voted to direct Gov. John Engler to negotiate a
gaming compact with the Gun Lake tribe of
Pottawatomi Indians.

The House voted 58-47 to urge Engler to work out a deal with the tribe, which
wants to build a 190,000-square-foot gambling hall near Wayland, about 20 miles
south of Grand Rapids. House members rejected more than 40 amendments and
then passed the resolution without debate.

Marcia Halloran, a member of the Friends of the Gun Lake Band organization,
said a casino will help boost the economy in western Michigan.

"This has been a long time coming," she said after the House vote. "We're just
very pleased about how it went."

The measure still needs Senate approval. It passed the House over protests from
dozens of people who live near the casino site. They held up signs that said
"CasiNo" as lawmakers walked into the Capitol.

"] feel the casino would bring in more crime, more traffic, more drinking and
driving, and more degradation of the neighborhood," said Bobbie Holmes, a mother
of three from Wayland.

Three Mt. Pleasant businessmen who are investors in the casino -- Sidney Smith,
Barton LaBelle and James Fabiano -- poured about $160,000 into a political-action
committee that funneled campaign contributions to lawmakers between 1998 and
this year.

Of the 53 lawmakers currently in the House who received donations from the
PAC bankrolled by Smith, LaBelle and Fabiano, 45 voted "yes"; five voted "no";
and three didn't vote Tuesday.

Engler initially said he wouldn't negotiate a compact with the tribe, but later said
he'd do so if directed by the Legislature.

Detroit News Bureau Chief Charlie Cain contributed to this report. You can
reach Mark Hornbeck at (517) 371-3660 or mhornbeck(@, detnews.com.
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West Mich. casino permitted

Lawmakers will return today to wrap
up session

December 13, 2002

BY DAWSON BELL AND KATHLEEN

GRAY
FREE PRESS STAFF WRITERS

LANSING -- Michigan's lame-duck Legislature
will assemble today for a final push to expand
charter schools in the state, create a mass transit
authority in metro Detroit and authorize more
hospital beds in Oakland County.

The House and Senate left Thursday after
approving a flurry of other bills, including the
elimination of mandatory minimum or
consecutive prison sentences for some drug
offenses. The package of bills would give
judges more discretion in meting out
punishment for drug crimes, distinguishing
between major drug dealers and users.

House Speaker Rick Johnson, R-Leroy, said he
will attempt one final time today to lift a cap on
the number of charter schools allowed. A
proposal by a special commission earlier this
year to gradually increase charter schools is
unlikely to pass, but Johnson and others hope to
patch together a compromise bill that would
address what proponents say is a pent-up ‘
demand for more charter schools.

Gov. John Engler has tried for several years to
lift the charter schools cap but has been
frustrated by the Legislature.

Today also may result in a final showdown over

http://www_freep.com/news/mich/lame13 20021213.htm
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efforts to cut a 30-percent tax on parking at and
around Detroit Metro Airport. Critics of the
1988 tax say it has outlived its purpose, but
Wayne County officials warn that the tax cut
would force the county to end its health care
program for indigents.

By far the most controversial action taken
Thursday was the 21-14 Senate vote on a
resolution encouraging Gov. John Engler to
negotiate a casino compact with an Indian tribe
in Allegan County.

The House voted 58-47 on Tuesday to approve
its own resolution encouraging the governor to
set up a contract for a casino run by the Match-
e-be-nash-she-wish Band of Potawatomilndians,
also known as the Gun Lake Band. Backers of
the casino said it will provide a boost to the
economy in southwest Michigan. But it faced
widespread opposition from residents and
representatives of west Michigan for various
reasons, including fears that it could undermine
attempts to maintain a vibrant downtown district
in Grand Rapids. '

A casino in Allegan County's Wayland
Township would offer more than 4,300 jobs,
tribal chairman D.K. Sprague said. The tribe
expects 2.9 million customers a year would visit
the casino and spend about $31.2 million in the
area.

A group called the Michigan Gambling
Opposition, which claimed to have thousands of
anti-casino petition signatures, demonstrated at
the Capitol earlier in the week, to no avail.

"We're having this pushed upon us," said Todd
Boorsma, the group's head.

The Gun Lake Band was recognized as a
sovereign Indian nation by the federal
government in 2000. Engler plans to review the
resolutions and could sign a compact with the
tribe before he leaves office on Jan. 1,
spokeswoman Susan Shafer said.

PROPOSAL DELAYED: In other business, the
Legislature delayed final action on the proposal

http://www.freep.com/news/mich/lame13 20021213.htm 5/2/2003
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that would allow the transfer of hundreds of
hospital beds from Detroit to the suburbs.

The House voted 76-29 in favor of revision in
the state's Certificate of Need program to make
it easier and faster to authorize hospital
construction and other medical-care advances.
Five members didn't vote.

A House-Senate conference committee was
expected to complete action on the bill today.

TRADE SOUGHT:Senate Republicans wanted
to trade support for the DARTA bill for
Democratic approval of laws that would raise
the number of charter schools allowed in the
state and extend the tenure of the appointed
Detroit schools board.

"It's disappointing that something of this nature
is being used as a vehicle to accomplish
something else. But this is politics," said
Richard Blouse, president of the Detroit
Regional Chamber.

The DARTA bill would create a Detroit Area
Regional Transportation Authority, with the aim
of improving transit for southeast Michigan.

While negotiators and lobbyists tried to make
deals, much of the day was devoted to farewell
speeches by dozens of veteran lawmakers who
were serving their final hours in decades-long
careers.

In the Senate alone, 28 of the 38 members --
with a combined 464 years of service -- are
leaving because of term limits at the end of the
year.

>Contact DAWSON BELL at 313-222-6609 or
dbell@freepress.com. The Associated Press
contributed to this report.
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The following opinion is presented on-line for informational use only and does notreplace the official version. (Mich
Dept of Attorney General Web Site - www.ag.state.mi.us)

STATE OF MICHIGAN

FRANK J. KELLEY, ATTORNEY GENERAL

CONSTITUTIONAL LAW:
GAMBLING:
GOVERNOR:

INDIANS:
LEGISLATURE:

Necessity and extent of legislative approval of tribal-state gaming compacts

Under Const 1963, art 4, legislative approval is necessary in order for the State of Michigan to validly bind itself to a
tribal-state gaming compact under the Indian Gaming Regulatory Act.

Under Const 1963, art 4, legislative approval of a tribal-state gaming compact under the Indian Gaming Regulatory Act
requires a statutory enactment by the Michigan Legislature.

Opinion No. 6960

October 21, 1997

Honorable John D. Cherry, Jr.
State Senator

The Capitol

Lansing, MI

Honorable Kirk A. Profit
State Representative

The Capitol

Lansing, MI

You have asked whether legislative approval is necessary under Const 1963, art 4, in order for the State of Michigan to
validly bind itself to a tribal-state compact under the Indian Gaming Regulatory Act and, if so, whether such approval
requires a statutory enactment by the Michigan Legislature.

Your inquiry was prompted by a series of proposed Indian gaming compacts recently negotiated by the Governor with
several Michigan Indian tribes. Each of the proposed compacts contains a provision making its effectiveness contingent
upon "[e]ndorsement by the Governor of the State and concurrence in that endorsement by resolution of the Michigan
Legislature." (Emphasis added.) Your inquiry expresses concern as to whether a legislative joint resolution is sufficient
for the state to validly bind itself to the proposed compacts.

The Indian Gaming Regulatory Act, 25 USC 2701 er seq (IGRA), prOVides, inter aliq that if an Indian tribe wishes to



Opinion #6960 Page 2 of 3

conduct casino or similar gaming operations on Indian land, it must first attempt to negotiate a gaming compact with
the state in which that land is located. Section 2710(d)3)(A). If a compact is successfully negotiated with the state, it is
then submitted to the United States Secretary of Interior for review and approval, and if approved, it is published in the
Federal Register, and thereby "take[s] effect." Section 2710(d)(3)(B).

Although the IGRA is quite specific in mandating that, upon receipt of a tribal request to negotiate a gaming compact
“the State shall negotiate with the Indian tribe in good faith to enter into such a compact," section 2710(d)(3)(A), the
Act is silent on the question of what process must be followed by a state in order to effectively bind itself to such a

compact. (Emphasis added.) In Pueblo of Santa Ana v Kelly, 104 F3d 1546 (CA 10, 1997), certden ___ US _; S
Ct__; LEd2d

31997 US LEXIS 4578 (October 6, 1997), the court addressed this omission by Congress and concluded that it was
deliberate.

IGRA says nothing specific about how we determine whether a state and tribe have entered into a valid
compact. State law must determine whether a state has validly bound itself to a compact. See
Washington v Confederated Bands and Tribes of the Yakima Indian Nation, 439 US 463, 493 & n. 39, 58
L Ed 2d 740, 99 S Ct 740 (1979) . . . We agree with the district court that IGRA's very silence on this
point supports the view that "Congress intended that state law determine the procedure for executing
valid gaming compacts." Pueblo of Santa Ana, 932 F Supp at 1294.

104 F3d at 1557-1558 (emphasis added) (footnote omitted).

Therefore, the court concluded, one must look to state law to determine what process is necessary to effectively bind the
state to the terms of a proposed gaming compact.

The same conclusion has been reached, either explicitly or implicitly, by the various state courts that have examined the
issue of the validity of such compacts. See, e.g., Kansas, ex rel Attorney General v Governor, 251 Kan 559, 583; 836
P2d 1169 (1992); Narragansett Indian Tribe of Rhode Island v Rhode Island, 667 A2d 280, 282 (R1, 1995); New
Mexico ex rel Clark v Governor, 120 NM 562, 571; 904 P2d 11 (1995). Each of these state cases, moreover, has
concluded, as a matter of state constitutional law, that the approval by a state of a tribalstate gaming compact under the
IGRA is legislative in character, thereby requiring the exercise by the state legislature of its formal lawmaking power.

An examination of the terms of the proposed compacts at issue compels a similar conclusion under Michigan law. A
major purpose of the proposed compacts is to authorize the Indian tribes to conduct specific casino gaming activities
which would, absent the compacts, be in clear violation of several Michigan statutes. The proposed compacts further
establish numerous requirements to be met in the management and operation of Indian gaming facilities, regulate the
types and sources of gaming equipment that may be used, provide for arbitration of disputes that may arise under the
compacts, subject the gaming operations to state liquor licensing and control laws, and commit the tribes to make semi-
annual payments to the state and to local units of government. These provisions, purporting to be binding upon the
state, are clearly legislative in character.

Pursuant to Const 1963, art 4, § 1, "[t]he legislative power of the State of Michigan is vested in a senate and a house of
representatives." In order to protect the integrity of the legislative process, the People have, through the Constitution,
“imposed specific requirements upon the exercise of this power. Const 1963, art 4, §22, requires that "[a]ll legislation
shall be by bill and may originate in either house." Const 1963, art 4, §26, requires that no bill shall become law
without concurrence of a majority of the members of each house.

No bill shall be passed or become a law at any regular session of the legislature until it has been printed
or reproduced and in the possession of each house for at least five days. Every bill shall be read three
times in each house before the final passage thereof. No bill shall become a law without the concurrence
of a majority of the members elected to and serving in each house.

Finally, Const 1963, art 4, § 33, provides that "[e]very bill passed by the legislature shall be presented to the governor
before it becomes law," and the governor must be afforded the opportunity to either approve or veto the bill.

In light of these provisions contained in Michigan's present Constitution, as well as in its predecessors, it has long been
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established law in Michigan that a mere legislative resolution "is not a competent method of expressing the legislative
will, where that expression is to have the force of law, and bind others than the members of the house or houses
adopting it." Becker v Detroit Savings Bank, 269 Mich 432, 434-435: 257 NW 853 (1934), quoting with approval from
Mullan v State, 114 Cal 578; 46 P 670 (1896). See also, Boyer-Campbell Co v Fry, 271 Mich 282, 296, 260 NW 165
(1935), and United Ins.Co v Attorney General, 300 Mich 200, 205-206; 1 NW2d 510 (1942). This point was recently
reiterated by the Michigan Court of Appeals in Blank v Dep't of Corrections, 222 Mich App 385, 396-397; 564 NW2d

130 (1997), where the court stated:

In Michigan, Const 1963, art 4, § 1 provides that "the legislative power of the Sate of Michigan is vested
in a senate and a house of representatives." Const 1963, art 4 §22 provides that "all legislation shall be
by bill and may originate in either house." According to Const 1963, art 4, §26, "no bill shall become a
law without the concurrence of a majority of the members elected to and serving in each house.” Then,
pursuant to Const 1963, art 4, § 33, "every bill passed by the legislature shall be presented to the
governor before it becomes a law. . . ." Even when the Legislature acts by concurrent resolution, it is not
making "law". Such resolutions are not "bills," and are not presented to the Governor for approval as
required by article 4 of our constitution.

It is my opinion, therefore, that under Const 1963, art 4, legislative approval is necessary in order for the State of
Michigan to validly bind itself to a tribal-state gaming compact under the Indian Gaming Regulatory Act.

It is my further opinion that under Const 1963, art 4, legislative approval of a tribalstate gaming compact under the
Indian Gaming Regulatory Act requires a statutory enactment by the Michigan Legislature.

FRANK J. KELLEY
Attorney General

http://opinion/datafiles/1990s/0p10030.htm
State of Michigan, Department of Attorney General
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WISCONSIN

---------------------------------------------

LAC COURTE OREILLES BAND OF
LAKE SUPERIOR CHIPPEWA INDIANS
OF WISCONSIN, RED CLIFF BAND OF
LAKE SUPERIOR CHIPPEWA INDIANS
and SAKAOGON CHIPPEWA COMMUNITY
(MOLE LAKE BAND OF LAKE SUPERIOR
CHIPPEWA INDIANS),
OPINION AND ORDER
Plaintiffs,
- 02-C-0553-C

V.

UNITED STATES OF AMERICA,

U.S. DEPARTMENT OF THE INTERIOR,
THE HONORABLE GALE NORTON,
Secretary of the Department of the Interior,
and JAMES H. McDIVITT, Deputy Assistant
Secretary/Indian Affairs,

Defendants,
and

JAMES E. DOYLE,' Governor of the State of Wisconsin,
and THE STATE OF WISCONSIN,

Defendant-Intervenors.

.............................................

"Pursuant to Fed. R. Civ. P. 25(d)(1), Governor James E. Doyle has been substituted for his
predecessor in office, Governor Scott McCallum.

A copy of this document

has been mailed to the following:
- ﬁ[? Caun 54 |
A1 (€Ol A_
this 2 37 Aday of April, 2003 by
S. Vogel, Secretary to Judge Crabb




This is a civil action for declaratory relief in which three Wisconsin Indian tribes, Lac
Courte Oreilles,; Band of Lake Superior Chippewa, Red Cliff Band of Lake Superior Chippewa
and Sakaogon Chippewa Cémmunity or Mole Lake Band of Lake Superior Chippewa, are
challenging the constitutionality of the gubernatorial concurfence requirement in the Indian
Gaming‘ Regulatory Act, 25 U.S.C. § 2719(b)(1)(A). Plaintiffs contend that Congress’s
inclusion of such é provision is an unconstitutional delegation of power, or, alternatively,
that it violates the appointments clause, Art. II, § 2; the Tehth Amendment; and the Fifth
Amendment equal protection clause. Plaintiffs raise acommon law claim as well, contending
that the gubernatorial concurrence requirement is a congressional breach of trust.

The Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701-2721, represents Congress’s
attempt to balance the competing interests of Indians, states and the federal government in
the conduct of gaming activities on Indian lands. The resulting Iegi;ﬂation is intended to
promote tribal economic development, self-sufficiency and strong tribal government, §
2702(1), and to provide clear standards for the regulation of gaming, § 2702(2). The basic
framework of the law is the division of Indian gaming into three classes. Class I games are
social or traditional games played in connection with tribal ceremonies or celebrations over
- which the tribes have exclusive regulatory authority. Class II games include bingo-related
and card games. Tribes may conduct these games and offer them to the public, if the state

in which the tribal lands are located permits such gaming for any purpose.. Class III games
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- include all gaming not included in the other two classes, such as casino-type games,
parimutuel betting and lotteries. Tribes may offer these games only if (1) such gaming is
authorized by a tribal ordinance approved by the chair of a commission that is established
by the Act; (2) it is located in a state that permits such gaming; and (3) it is conducted in
conformity with a tribal-state compact, negotiated by the tribe with the governor of the
state. 25 U.S.C. § 2703.

Congress did not limit all gaming to existing Indian lands. It provided a mechanism
for tribes to offer gaming on land that they did not own as of 1988, when the Gaming
Regulatory Act became effective. 25 U.S.C. § 2719. The statute préhibits all gaming on
such land, with certain exceptions. Under the one relevant to this case, the Secretary of the
Interior may reach a determination that a gaming establishment on newly acciuired lands
would be in the best interest of the Indian &ibe and its members and would not be
detrimental] to the surrounding community. Before making such a determination, the
Secretary must consult with the Indian tribe and appropriate state and local officials,
including officials of other nearby Indian tribes. In addition,“the Governor of the State in
which the gamihg is to be conducted [must concur] in the Secretary’s determination.” 25
U.S.C. § 2719(b)(1)(A).

It is this concurrence requirement that plaintiffs are challenging as unconstitutional

and a breach of trust. The case is before the court on (1) plaintiffs’, defendants’ and



defendant-intervenors’ cross-motions for judgment on the pleadings; and (2) plaintiffs’
“conditional” motion to amend their complaint. The states of Alabama, California,
Colorado, Connecticut, Florida, Iﬂinoié, Iowa, Kansas, Louisiana, Minnesota, Michigan,
Nebraska, Nevada, New }ersgy, New Mexico, Oregon, South Dakota, Texas, Vermént,
Woashington and Wyoming have filed a joint amicus curiae brief in opposition to plaintiffs’
motion for judgment on the pleadings.

I conclude that the gubernatorial concurrence of the Indian Gaming Regulatory Act
-does not violate the non-delegation doctrine because the legislation expresses the will of
Corigresé and provides an intelligible principle by which it can be determined that it is
Congress’s will that is being carried out; it does not violate the appointments clause because
it does not diffuse executive power; and it does not conscript governors into federal service
in violation of the Tenth Amendment. Therefore, the provision does not violate the
Constitution. (Plaintiffs have not pursued their contention that the legislation violates the
equal protection clause of the Fifth Amendment.) It is not a congressional breach of trust
because it was enacted by Congress pursuant to the federal government’s plenary powers
over Indians. Furthermore, plaintiffs cannot challenge the alleged breach of trust because
such a suit would be barred by the government’s sovereign immunity.

I will grant defendants’ and defendant-intervenors’ motions for judgment on the

pleadings and deny plaintiffs’ motion for judgment on the pleadings. I will deny plaintiffs’



conditional motion to amend the complaint. The motion is untimely and probably futile.

-The parties agree that there are no disputed facts and that the motions can be decided

as a matter of law.

BACKGROUND
In October 1993, plaintiffs submitted an application to the Secretary of the Interior,
asking that the federal government take certain land into trﬁst for them, as the Secretary is
authorized to do under the Indian Reorganization Act of 1934, 25 U.S.C. § 465. Plaintiffs
sought to establish an off-reservation gaming casino at an existing greyhound racing facility
in Hudson, Wisconsin.
On July 14, 1995, the Secretary reiected plaintiffs’ application. Plaintiffs objected

to the Secretary’s rejection and filed suit in this court, see Sokaogon Chippewa Community .

v. Babbitt, 961 F. Supp. 1276 (W.D. Wis. 1997) (bands made sufficiently strong showing
of improper influence on agency decision to be entitled to extra-record discovery and
examination of agency personnel). While portions of the lawsuit were still pending and after
congressional investigations and hearings, the parties settled their dispute on October 8,
1999. As part of the settlement agreement, the Secretary vacated the July 14 rejection and
agreed to resume consideration of plaintiffs’ application.

On February 20, 2001, the Secretary determined that pla'mtiffs’ proposal to conduct
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gaming on lands to be acquired in trust was in the best interest of the Indian tribes and
would not be detrimental to the surrounding community. See 25 U.S.C. § 2719(b)(1)(A).
On May 11,2001, one day after plaintiffs filed this lawsuit, then-Governor Scott McCallum
formally advised the Secretary of his non-concurrence with her determination. See id. On
June 13, 2001, the Secretary denied plaintiffs’ application and invited plaintiffs to re-apply

to acquire the subject land in trust for non-gaming purposes.

OPINION
A. Breach of Trust Claim
The bulk of plaintiffs’ challenge to 25 U.S.C. § 2719 rests on constitutional grounds.
Therefore, I will begin with their one non-constitutional claim, which is grounded on a

common law breach of trust. See Clinton v. Jones, 520 U.S. 681, 690 n.11 (1997) (“If

there is one doctrine more deeply rooted than any other in the process of constitutional

adjudication, it is that [courts] ought not to pass on questions of constitutionality . . . unless

such adjudication is unavoidable.”) (quoting Spector Motor Service v. McLaughlin, 323
U.S. 101, 105 (1944)). Defendants contend that no examination of this claim is necessary
or even permissible because the federal government’s sovereign immunity bars plaintiffs from
suing on this common law claim. In order to decide whether defendants are correct, it is

necessary to determine the nature of plaintiffs’ breach of trust claim. Therefore, I will start



with a discussion of the claim and then take up the sovereign immunity defense.

Plaintiffs’ breach of trust claim rests on the premises that (1) the federal government
has underlying trust obligations to t_hé Indians; (2) Congress cannot undermine those
obligations to the Indians by claiming to be exercising its general powers when it is actually
acﬁng pursuant to its trust obligations; (3) even when Congress is exercising plenary powers
over Indians, the courts have the aut‘hobrity to review any legislation to insure that it does not
breach the government’.s trust obligations; and (4) in reviewing such legislation, courts can
uphold it only if it is tied rationally to the fulfillment of Congress’s unique obligations
toward Indians. As it relates to this case, plaintiffs assert that Congress was acting in its role
as a trustee when it enacted the gaming regulation at issue and that it violated its trust
obligations to the Indians when it made the approval of gaming on after-acquired lands
subject to the concurrence of a state governor.

It is true that the relationship between the United States and Indian tribes has been
said to resemble that of guardian and ward, Cherokee Nation v. Georgia, 30 U.S. (5 Pet.)

1, 17 (1831); United States v. Mitchell (Mitchell II), 463 U.S. 206, 225 (1983) (referring

to “undisputed existence of a general trust relationship between the United States and the

Indian people”). Many statutes establish specific fiduciary duties for the federal government

in relation to Indian tribes. See, e.g., United Statesv. White Mountain Apache Tribe, 123
S. Ct. 1126 (2003) (statute providing that former military post to be “held by the United



States”‘in trust for tribe); Mitchell IT, 463 U.S. 206, (25 U.S.C. § 406(a) gives Secretary of
Interior broad statutory authority to manage and sell reservation timber upon consideration
of “the needs and best interests of the Indian owner and his heirs”; statute created fiduciary
duty requiring compensation for damages sustained from Secretary’s breach of duties); cf.
United Statesv. -Mitchell (Mitchell I), 445 U.S. 535, 542 (1980) (Indian General Allotment
“Act of 1887, 25 U.S.C. §§ 331-338, created only limited trust relationship between federal
government and Indian allottee that did not “impose any duty upon the Government to
manage timber resources”). However, plaintiffs are not arguing either that the Indian
Gaming Regulatory Act imposes fiduciary duties on the federal government or that
individual defendénts Norton and McDevitt failed to carry out a fiduciary duty imposed on
them by the Act. Their argument is a different one: the government’s general fiduciary duty
to the tribes requires it to legislate in the interests of the tribes and of their sovereignty in
every instance. The corollary of their argument is that the courts have the authority to
review all Indian legislation to insure that it meets this standard.

As plaintiffs admit, Plts.” Reply Br., dkt. #22, at 33 n.15, no court has ever
invalidated a statute on the basis of the trust doctrine. However strong the arguments for
holding the government to its stated fiduciary responsibilities or to giving the same kind of

deference to the sovereignty of tribes as to that of states, see, e.g., Brad Jolly, The Indian

Gaming Regulatory Act: The Unwavering Policy of Termination Continues, 29 Ariz. St. L.
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273 (1997); materials cited in Red Lake Band of Chippewa Indians v. Swimmer, 740 F.

Supp. 9, 11-12 (D.D.C. 1990), the Supreme Court has held that the federal government has

almost unlimited authority over Indian tribes. It may abrogate treaties and divest the tribes

of their sovereignty. See, e.g., United Statesv. SiouxNation of Indians, 448 U.S. 371, 410-
11 and n.11 (1980) (Congress has power to abrogate treaties with Indians); United States
v. Wheeler, 435 US 313, 323 (1978) (tribal sovereignty “exists only at the sufferance of
Congress and is subject to complete defeasance”).

In Sioux Nation, 448 U.S. 371 . the Supreme Court discussed two lines of cases
involving the government’s power over Indian property: those in which the United States
is acting as trustee for the tribes, exercising its plenary powers over them and their property,
“as it thinks is in their best interests,” id. at 408, and those in which it is exercising its power

of eminent domain, taking Indian property within the meaning of the Fifth Amendment.

1d. (citing Three Affiliated Tribes of Fort Berthold Reservation v. United States, 390 F.2d

686, 691 (Ct. CL. 1968)). In the former case, the question for the courts is whether the
government has acted as a proper trustee: Did it exchange assets for other assets of‘equal
value? In the latter case, the question is whether the government effected a taking and, if
s0, what the Fifth Amendment requires in the way of compensation for the taking. Neither
situation is at issue in thisvcase. Plaintiffs’ challenge to the Indian Gaming Regulatory Act

does not focus on the government’s handling of tribal property but on the government’s



power to enact general legislation that intrudes on the tribes’ sovereignty.

Plaintiffs acknowledge that Congress has the authority to enact general legislation
that applies to Indians, Plts.” Br., dkt. #4, at 30 (“trust relationship does not insulate tribes
from the reach of Congress’ general legislative powers”), but they assert that when Congress
enacted the gaming act, it did so pursuant to its trust obligations, not its general legislative

powers. Plaintiffs do not back up this assertion with any statutory language or legislative

history and they do not explain away the case law to the contrary. See, e.g., Seminole Tribe
of Florida v. Florida, 517 U.S. 44, 47-48 (1996) (“Congress passed the Indian Gaming
Regulatory Act in 1988 in order to provide a statutory basis of the operation and regulation

of gaming by Indian tribes” and did so pursuant to its powers under Indian commerce clause,

U.S. Const., art. I, § 8, cl. 3); Cotton Petmleum Corp. v. New Mexico, 490 U.S. 163, 192
(1989) (“central function of the Indian Commerce Clausé is to provide Congress with the
plenary power to legislate in the field of Indian affairs”). When Congress legislates under
this clause, the courts’ reviewing authority is limited to determining the constitutionality of
the legislation, as in Seminole Tribe (holding unconstitutional provision allowing suits
against states or state officials for failure to negotiate compacts under gaming act as violative
of Eleventh Amendment). It does not extend to reviewing the extent to which the legislation
carries out the government’s general trust duties to the tribes.

In addition to arguing that the government has a continuing trust duty to Indian
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tribes when it regulates any Indian activity, plaintiffs rely on the Indian Reorganization Act
of 1934, 25 U.S.C. § 465, which provides that lands acquired are “taken in the name of the
United States in trust for the Indian tribe.” The reason for plaintiffs’ reliance is unclear.
The statute does not apply to plaintiffs because the United States has not acquired the land
at issue in trust. Even if it did apply, it imposes no specified fiduciary duties upon the
United States. In that respect, it is like the General Allotment Act, which the Supreme
Court has found creates only a limited trust without ﬁduciéry duties. Mitchell I, 445 U.S.

535. See also Thomas v. United States, 141 F. Supp. 2d 1185, 1205 (W.D. Wis. 2001)

(court not persuaded “that § 476 of the Indian Reorganization Act imposes ﬁduciary
obligations on the United States as a trustee”).

Plaintiffs argue that the Indian Gaming Regulatory Act provides for extensive federal
oversight and control of gaming on Indian land. Therefore, they assert, the Act is equivalent
to the regulations in Mitchell I1 and gives rise to a fiduciary duty. Again, plaintiffs’
argument fails because the United States never acquired the subject land in trust for
plaintiffs. Without a trust, there is no fiduciary duty. Even setting this logical infirmity
aside, the Act itself does not create a fiduciary duty; it is a regulatory scheme that balances
the competing interests of the states, the federal government and Indian tribes.

Congress enacted the gaming act in response to the Supreme Court’s decision in

California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987), holding that Public
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Law 280 states such as California had no authority to apply their gambling laws to Indian
gaming. Under Pub. L. 280, Congress gave six states, including California and Wisconsin,
jurisdiction over specified areas of Indian country within the states. Id. at 207. The states
have broad criminal jurisdiction over offenses committed by or against Indians within all
Indian county and jurisdiction over private civil litigation involving reservation Indians in
state court, but no general civil regulatory authority. Id. at 20 7—08. California allowed many
‘forms of gaming activities on non-reservation lands; therefore, the state “regulated” rather
than “prohibited” such activities. Because states lack the authority to enforce civil regulatory
laws on Indian lénds and because Congress had not made state gambling laws applicable to
Indian country, California had no jurisdiction over gaming on the Cabazon Band’s lands.
The Court noted that Congress could give states jurisdiction over Indian gaming, id. at 207
(“state laws may be applied to tribal Indians on their reservations if Congress has expressly
so provided”), but made it clear that without congressional action, the states would have ’no
way to prevent or regulate Indian gaming. See S. Rep. N 6. 100-446, at 2 (1988), reprinted

in 1988 U.S.C.C.A.N. 3071-72; see also Confederated Tribes of Siletz Indians of Oregon

V. United States, 110 F.3d 688, 692 (9th Cir. 1997). Heeding this statement, Congress
passed the Indian Gaming Regulatory Act, identifying its purposes as being:
(1) to provide a statutory basis for the operation of gaming by Indian tribes as a

means of promoting tribal economic development, self-sufficiency, and strong tribal
governments;
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(2) to provide a statutory basis for the regulation of gaming by an Indian tribe
adequate to shield it from organized crime and other corrupting influences, to ensure
that the Indian tribe is the primary beneficiary of the gaming operation, and to assure
that gaming is conducted fairly and honestly by both the operator and players; and

(3)to declare that the establishment of independent Federal regulatory authority for
gaming on Indian lands, the establishment of Federal standards for gaming on Indian
lands, and the establishment of a National Indian Gaming Commission are necessary

to meet congressional concerns regarding gaming and to protect such gammg asa
means of generating tribal revenue.

25U.S.C. §2702.
Nothing in the Act indicates any intention by Congress to recognize or create a
fiduciary duty. The Act does not create a situation in which the federal government holds

resources in trust for the Indians. See Vizenor v. Babbitt, 927 F. Supp. 1193, 1201 (D.

| Minn. 1996) (“no fiduciary duty created by [Indian Gaming Regulatory Act’s] elaborate

regulatory scheme”); Pueblo of Santa Anav. Kelly, 932 F. Supp. 1284, 1297 (D.N.M. 1996)

(Indian Gaming Regulatory Act “does not in itself . . . impose duties upon the United States
such as those applicable to private trustees”).

I conclude that plaintiffs cannot prevail on their claim that the United States
breached any common law fiduciary duty to them when Congress passed the Indian Gaming
Regulatory Act. Plaintiffs’ only other claims are constitutional in nature. Defendants do not

deny that the United States has waived its sovereign immunity as to such claims. See Larson

V.»Domestic & Foreign COmmerce Corp., 337 U.S. 682, 690-91 (1949) (when “statute or
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order conferring power upon the officer to take action in the sovereign’s name is claimed to
be unconstitutional,” sovereign immunity does not prevent suit for declaratory relief against

federal officer); see also Clark v. United States, 691 U.S. 837, 841 (7th Cir. 1982) (request

for declaratory judgment that federal statute is unconstitutional “does not impose an
intolerable burden on governmental functioné” and is not barred by sovereign immunity).

Although I have concluded that plaintiffs’ non-constitutional claim has no merit, I
will address defendants’ claim that it would be barred’ in ény event by the federal
government’s sovereign immunity. As a sovereign, the United States cannot be sued
without the consent of Congress. “Jurisdiction over any suit against the Government
requires a clear statement from the United States waiving sovereign immunity . . together

with a claim falling within the terms of the waiver.” White Mountain Apache Tribe, 123 S.

Ct at 1131-32; see also United States v. Nordic Village, Inc., 503 U.S. 30, 33-34 (1992)
(statute must contain unequivocal waiver of immunity hto permit suit against federal
government).

In the Indian Tucker Act, 28 U.S.C. § 1505, Congress waived its sovereign immunity
as to claims for money damages arising out of the federal government’s breach of a statutory
trust responsibility. Plaintiffs have no claim under this act, because they cannot prove a
statutory breach of trust and they are not asking for money damages. The Administrative

Procedure Acp, 5 U.S.C. §§ 701-706, waives sovereign immunity for claims based on final
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agency actions. It is inapplicable because plaintiffs are challenging a legislative action rather

than an agency action. See 5 U.S.C. § 701(b)(1) (“agency” does not include “Congress”).

Plaintiffs raise one additional argument that is related to their breach of trust
argument but independent of it. Citing Littlewolfv. Lujan, 877 F.2d 1058 (D.C. Cir. 1989),
plaintiffs contend that federal courts have the authority to review legislation that Congress
enacts pursuant to its plenary power over Indian affairs to insure that the legislation does

not breach Congress’s trust obligations. See id. at 1063 (Congress’s power is “‘subject to

limitations inhering in . . . a guardianship and to pertinent constitutional restrictions™)
(citiﬁg Sioux Nation, 448 U.S. at 415) (quoting United States v. Creek Nation, 295 U.S.
103, 109-10 (1935)). Littlewolf does not help plaintiffs’ aréumeni that their common law
claim is not barred by sovereign immunity. The case involved a constitutional issue:
whether certain legislation deprived Indians of their property interests without due process

and effected a taking without just compensation. Id. at 1060.

Despite plaintiffs’ concession that their breach of trust claim is not a constitutional
one, they drift into the constitutional arena when they argue that all Indian legislation must
be tied rationally to the fulfillment of Congress’é unique obligation to the Indians. The

“rational tie” argument comes from Delaware Tribal Business Committee v. Weeks, 430

U.S. 73, 85 (1977), where the Court used it in connection with a constitutional claim that
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certain Indian legislation violated equal protection and the just compensation clause under
the Fifth Amendment. Id. at 85-90 (exclusion of Kansas Deléware Indian tribe from
distribution of funds authorized by Congress to redress United States’ breach of an 1854
treaty held not to violate equal protection under due process clause of Fifth Amendment).
With one exception, plaintiffs have not cited any case in which a court reviewed legislation
for a rational tie to Congress’s trust obligations to the Indians when the legislation was not

alleged to be unconstitutional. Morton v. Mancari, 417 U.S. 535, 555 (1974), which

plaintiffs cite, is another equal protection case in which the Court hold that an employment
preference for Indians did not violate the due process clause of the Fifth Amendment. In
fact, all of the cases cited by plaintiffs in opposition to defendants’ sovereign immunity
defense involve either a claim that a federal official has acted improperly in contravention
of a controlling statute (a final agency action) or a claim that the government has effected
an improper deprivation of property or violated equal protection (a constitutional violation).
None involve a breach of trust arising out of the enactment of a statute.

Plaintiffs have cited only one case in which a court allowed a tribe to challenge an act

as violative of Congress’s federal trust responsibility to the Indians. In Swimmer, 740 F.

Supp. 9, the court read Delaware Tribal Business Coundil, 430 U.S. 73, Littlewolf, 877 F.

1058, the Mitchell cases, 463 U.S. 206 and 445 U.S. 535, and a decision by the Court of

Appeals for the District of Columbia in North Slope Borough v. Andrus, 642 F.2d 589 (D.C.
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Cir. 1980), as permitting the Red Lake Band to sue the federal government on a claim
seeking declaratory and injunctive relief for Congress’s alleged violation of its special
obligation to the Indians in passing the Indian Gaming Regulatory Act. Id. at 12-13. The
court did not discuss the differences that might exist between bringing a challenge to an
agency action concerning the handling of Indian property, as in Mitchell, or on a violation
of the Constitution, as in Littlewolf and Delaware, and bringing a challenge to the gaming
act that was based neither on the handling of property or an alleged constitutional violation.
This deprives the case of any persuasive force. In fact, Swimmer seems to be an anomaly;
it was not appealed and it has never been cited by any other court.

Plaintiffs have not shown any reason for finding that the United States has waived
its sovereign immunity as to the common law breach of trust claim that they alleged and
they have failed to show that such a claim would be viable. Therefore, as to this claim, their

motion for judgment on the pleadings will be denied and defendants’ and defendant-

intervenors’ motion will be granted.

B. Constitutional Claims

1. Delegation doctrine

Plaintiffs argue that the gubernatorial concurrence in the Indian Gaming Regulatory

Act violates the delegation doctrine in two different ways. It impermissibly assigns the
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function of acquiring land for gaming in trust for the Indians from the executive branch to -
state governors and it delegates authority to state governors without providing an intelligible
principle to guide the governors’ exercise of the delegated discretion. Defendants maintain
that plaintiffs are wrong because (1) Congress has not usurped the executive branch’s power
for itself but rather delegated power to the state governor, a person not within the federal
structure and (2) the gubernatorial concurrence constitutes “contingent legislation” and for
this reason raises no delegation or separation of powers quéstion.

Plaintiffs’ first delegation argument rests upﬁn Printz v. United States, 521 U.S. 898
(1997), the case in which the Supreme Court overturned the provision of the Brady Act
requiring the chief law enforcement officer of each local jurisdiction to perform background
checks on prospectivé handgun purchasers and perform certain other tasks on an interim
basis until the national system became operative. The Court rested its decision on two
grounds: the division of power between the state and federal governments and the
séparation of powers among the three branches of the federal government. In the first
instance, commandeering local law enforcement officers to carry out congressionally directed
tasks would violate the Tenth Amendment. In the second instance, the commandeering of
local law enforcement officers to carry out Congress’s legislative initiatives would undermine
the power of the executive brancﬁ of the federal government, which under the Constitution

has the authority to administer the laws that Congress enacts. 1d. at 922.
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The first Printz argument is best reserved for the discussion of plaintiffs” Tenth
Amendment claim. The second requires little discussion. Although plaintiffs argue that the

governors’ concurrence provision transfers responsibility to fifty state governors “‘who are

left to implement the program without meaningful Presidential control,” Printz, 521 U.S.
at 522, and is therefore exactly like the Brady Act provision overturned in Printz, their
argument does not stand up to examination. In giving a say to the governors of states in
which the Secretary of the Interior is considering taking lands in trust for Indian gaming,
Congress was not giving state officials authority to execute congressional legislation, as in
 Printz. It was doing nothing more than giving the governors an opportunity to be heard on
matters that affected the interests of their citizens, if they so chose. |

I turn next to the second delegation of powers argument, that Congress cannot convey
its iawmaking function to others. See Loving v. United States, 517 U.S. 748, 758 (1996)
(“The fundamental precept of the delegation doctrine is that the lawmaking function belongs
to Congress, U.S. Const., art. 1, § 1, and may not be conveyed to another branch or entity.”)
Chief Justice Rehnquist has described the doctrine as one that (1) requires Congress to make
the important choices of social policy; (2) guarantees that when Coﬁgress does delegate

authority, “it provides the recipient of that authority with an ‘intelligible principle’ to guide

the exercise of the delegated discretion,” Industrial Union Dept. v. American Petroleum

Inst., 448 U.S. 607, 685-86 (1980) (quoting LW. Hampton, Jr.. & Co. v. United States,
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276 U.S. 394, 409 (1928)) (Rehnquist, J., concurring); and (3) gives reviewing courts
ascertainable standards for testing the legitimacy of the delegated discretion. Id. AsIhave
noted, defendants view the governors’ concurrence provision as valid contingent legislation.

Certainly, contingent legislation is not unusual. Congress uses such legislation in
many instances in which it cannot determine exactly when its exercise of legislative power
should take effect. See, e.g., Hampton, 276 U.S. at 419 (upholding Congress’s decision to
give President authority to increase or decrease duties in order to equalize the difference
between the cost of producing goods domestically and abroad). Congress can let other
entities decide when the legislation should take effect, such as the executive branch, as in
Hampton, or the tobacco growers in a certain area, as in Currin v. Wallace, 306 U.S. 1
(1939). Although in such instances, one might say that others are exercising legislative
power, “it is not an exact statement, because the power has already been exercised
legislatively by the body vested with that power under the Constitution.” Hampton, 276
U.S. at 407. The Court has distinguished between “the delegation of power to make the
law, which necessarily involves a discretion as to what it shall be, and conferring an authority
or discretion as to its execution, to .be exercised under and in pursuance of the law.”” Id. at

407 (quoting Cincinnati, W. & Z. Ry. Co. v. Commissioners of Clinton County, 1 Ohio St.

77,88-89 (1852)). Congress cannot do the former but “‘to the latter no valid objection can

be made.”” Id. See Field v. Clark, 143 U.S. 649, 694 (1892):
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Half the statutes on our books are in the alternative, depending on the discretion of
some person or persons to whom is confided the duty of determining whether the
proper occasion exists for executing them. But it cannot be said that the exercise of

such discretion is the making of the law.
(Internal quotation omitted).

The Supreme Court has upheld a number of instances of contingent legislation. For
example, it affirmed £he constitﬁtionaﬁty of the Tobacco Inspection Act, 7 U.S.C. § 511(d),
which allowed the Secretary of Agriculture to designate éertain tobacco auctions as interstate
tobacco markets, contingent on the concurrence of at least two-thirds of the affected fannefs,
Currin, 306 U.S. at 15 (noting that “it [was] Congress tiiat exercise[d] its legislative
authority in making the regulation ahd in prescribing the conditions of its application”), and
it approved legislation authorizing the Secretary of Agriculture to define milk marketing
areas and propose marketing orders that could go into effect only if two-thirds of those

affected approved. United States v. Rock Royal Co-operative, Inc., 307 U.S. 533, 577-78

(1939).
Plaintiffs argue that the gubernatorial concurrence is not permissible contingent
legislation like that in Hampton and Currin but rather an impermissible delegation of power

closer to that found in Immigration and Naturalization Service v. Chadha, 462 U.S. 919

(1983). In fact, Chadha is not at all similar. Chadha involved Congress’s attempt to give

itself a one-house legislative veto over deportation decisions made by the Attorney General
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of the United States. In overturning the statute, the Supreme Court held that the effort
“had the purpose and effect of altering the legal rights, duties, and relations of persons,
including the Attorney General, Executive Branch officials and Chadha, all outside the
Legislative Branch.” Id. 952. Congress couid take such an action only by passage of
legislation in both chambers and presentment to the President. Neither house of Congress
had the power to require the Attorney General to deport an alien once the Attorney General
had made a contrary determination in the exercise of legislatively delegated authority. In

Chadha, the Court was not concerned with the legitimacy of the delegation that Congress

had made to the Attorney General but with the legitimacy of Congress’s attempt to overrule

the decisions the Attorney General made in the course of carrying out the delegated tasks.
As a consequence, the case has little relevance to plaintiffs’ challenge to the Indian Gaming
Regulatory Act.

Moving on to a different but no more persuasive argument, plaintiffs contend that
the gubernatorial concurrence provision is not permissible contingent Iegislatiori because it
does not contain an intelligible principle or standards to enable reviewing courts to
determine whether it is the wiil of Congress that is being carried out or that of another
person or entity. Plaintiffs’ argument focuses incorrectly on the nature of the concurrence
rather than on 25 U.S.C. § 2719's explicit provision that gaming shall not be conducted on

after-acquired lands unless certain conditions have been met, one of which is the governor's
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concurrence. The statute fixes the limits of delegation “according to common sense and the
inherent necessities of the governmental co-ordination.” Hampton, 276 U.S. ‘at 406.
Congress has exercised its legislative authority by requiring the governor to concur in the

Secretary’s decision. It has prescribed the conditions that must be met before the general

prohibition against gaming is lifted. See Confederated Tribes of Siletz Indians v. United
States, 110 F.3d 688, 695 (9th Cir. 1997) (gubernatorial concurrence in Indian Gaming

Regulatory Act is permissible contingent legislation); United States v. Ferry County, 511 F.

Supp. 546, 552 (E.D. Wash. 1981) (upholding statute allowing Secretary of Interior to
acquire land in trust for Indian tribe only if local county officials consented).

Plaintiffs fail to distinguish in any meaningful manner between the permissible

contingency of two-thirds of the affected farmers in Currin and the gubernatorial

concurrence in this case. In Currin, the statute provided that “[n]o market or group of
mérkets shall be designated by the Secretary unless two-thirds of the growers voting favor
it.” Id. at 15. In this case, the statute provides that no gaming shall occur unless the
Secretary makes a two-part determination and the governor concurs in that determination.

25U.S.C. § 2719. Plaintiffs concede that this case would be analogous to Currin if § 2719

were contingent on a majority vote of the members of the applicant Indian tribes rather than
a gubernatorial concurrence, without explaining how a two-thirds vote by the applicant

Indian members would provide the standards that the gubernatorial concurrence lacks.
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Plaintiffs argue that the Currin and Rock Roval line of cases is not relevant because
those cases involved a vote of those to be regulated as opposed to a vote that permits one

group to determine the law to be applied to another. They cite Carter v. Carter Coal Co.,

298 U.S. 238 (1936), for the proposition that Congress violates the Constitution when it
enacts legislation allowing one group to impose a law upbn members of another group.
Carter affords plaintiffs little help; it was a due process case in which the affected interests
were constitutionally protected and the persons given the power to set maximum hours of
labor and minimum wages for the entire coal industry. It is worth noting that the persons
exercising the authority were private persons, although the delegation of powers discussion

was not the basis for the Court’s holding. The legislation at issue in Carter is nothing like

the gubernatorial concurrence provision in the gaming act. Astate’s governor isnota private
person imposing a law upon others; he or she is a state official representing the interests of
all the state’s citizens, including the members of Indian tribes. If Congress may delegate to
tribal officials the power to regulate distribution of alcoholic beverages on reservation lands
owned by non-members of ﬁhe tribe, United States v. Mazurie, 419 U.S. 544, 554 (1975),
it may condition legislation on the concurrence of a governor without violating the

separation of powers doctrine.
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2. Appointments clause

In an argument closely related to the delegation doctrine and also embedded in the
principle of separation of powers, plaintiffs contend that the gubernatorial concurrence
violates the appointments clause, U.S. Const. art. II, § 2, cl. 2, which gives the President
authority to appoint “all . . . Officers of the United States, whose appointments are not
herein otherwise provided for, and which shall be established by Law.” The courts have read

this provision as permitting only persons who are “Officers of the United States” to

discharge functions properly discharged by officers. United States exrel. Kellyv. Boeing Co.,
9 F.3d 743, 757 (9th Cir. 1993) (qui tam relators did not have so much governmental power
that they required appointment in conformity with appointments clause). The Supreme
Court has held that the appointments clause serves as a guard against one branch’s

aggrandizement of its power at the expense of another branch and preserves constitutional

integrity by preventing the diffusion of the appointment power. Ereytag v. Commissioner

of Internal Revenue, 501 U.S. 868, 878 (1991).

The appointments clause applies to (1) all executive or administrative officers; (2)
who serve pursuant to federal law; and (3) who exercise significant authority over federal

government actions. Bucklevv. Valeo, 424 U.S.1,123-27 &n.162 (1976); see also Seattle

Master Builders v. Pacific Northwest Electric Power & Conservation, 786 F.2d 1359, 1365

(‘9th Cir. 1986). Unless all three prongs of the Buckley test are met, there is no violation of
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the appointments clause. Seattle Master, 786 F.2d at 1365.

The governor of Wisconsin was never appointed as a federal officer and he isnot one
in fact. His failure to concur in the Secretary’s determination violated the appointments
clause only if he was exercising significant authority pursuant to the laws of the United States,
Buckley, 424 U.S. at 126, and he was vested with responsibility for vindicating publicrights,
id. at 140. Looking at the factors the court of appeals identified in Confederated Tribes, 110
F.3d at 697, I agree with that court that the authority a governor exercises under §2719is
neither significant enough to require appointment as a federal officer nor exercised pursuant
| to the laws of the United States. The governor does not have the sole authority to enforce
the Indian Gaming Regulatory Act; he or she concurs in or rejects a gaming proposal only
on an episodic and infrequent basis; the Secretary of the Interior determines the federal
intefest in the project; and the governor has no power to require the Secretary to take land
for gaming purposes. Id. Moreover, when the governor decides whether to concur or not,
the governor is acting as a state official, performing a function that devolves on him only
because of his state office: the determination of the state’s position in relation to the
Secretary’s proposal to acquire lands for Indian gaming. Id.

In Buckley, 424 U.S. 1, by contrast, the Court was considering the roles of the
members of the Federal Election Commission, which had “primary and substantial

responsibility for administering and enforcing the [Federal Election Campaign] Act,” record-
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keeping, disclosure, investigatiize functions and extensive rule making and adjudicative
powers. Id. at 110. In fact, the Act‘allowed the commission to “formulate general policy”
and gave it “primary jurisdiction with respectto. .. civil enforcement.” Id. The Supreme
Court found the Commission’s enforcement authority to be “both direct and wide ranging.”

d. at111.

Seattle Master Builders, 786 F.2d at 1362, supports defendants’ argument that there

is no comparison between the governor’s narrow and episodic role under § 2719 and the
Federal Election Commission’s sweeping responsibility under the Federal Election Campaign
Act. In that case, the petitioners challenged the creation of a regional energy conservation
council that had certain authority over the Bonneville Power Administration, an agency of
the federal government. The petitioners contended that the existence of the council violated
- the appoinuﬁents clause because its members exercised significant authority over the federal
government and were not appointed by the President. Id. at 1362-63. The Court of Appeals
for the Ninth Circuit disagreed, holding that the council members were not officers subject
to the appointments clause, but rather served under state law. Id. at 1365. The court noted
that “the states ultimately empower the Council members to carry out their duties. . . [their] -
" appointment, salaries and direction . . . are state-derived.” Id. at 1365. It concluded that
“Buckley is about maintaining the separation of powers within thé federal government. . . .

Because Congress neither appoints nor removes the members of this Council, the balance
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of powers between Congress and the President is unaffected.” See also United States

v. Germaine, 99 U.S. 508, 512 (1879) (finding surgeon appointed by pension

commissioner not subject to appointments clause because his job’s tenure, duration,

emolument and duties were only occasional and temporary).

3. Tenth Amendment

' Asa preliminary matter, defendants dispute whether plaintiffs have standing to bring
a claim that the gubematorialqconcurrence provision conscripts state governors into federal
service in violation of the Tenth Amendment. Becauée the question of standing is a
somewhat murky one in this circuit and is immaterial given the lack of merit in the
substantive claim, I will not address it. (The murkiness arises from the conflict between the

Supreme Court’s holding in Tennessee Electric Power Co. v. Tennessee Valley Authority,

306 U.S. 118, 144 (1939), that private corporations have no standing to assert their states’
sovereign rights, and the Court of Appeals for the Seventh Circuit’s decision in Gillespie v.
City of Indianapolis, 185 F.3d 693, 700-03 (7th Cir. 1999), that a city police officer could

raise 2 Tenth Amendment challenge to a federal statute prohibiting him from carrying a |
- firearm because of his previous conviction of misdemeanor domestic abuse. Defendants
argue that Tennessee Electric Power has never been withdrawn or overruled and that I must

follow it and disregard Gillespie. They forget that, as a district court judge, I am bound by
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the court of appeals’ interpretation of Tennessee Electric. See Donohoe v. Consolidated
Opefating & Production Corp., 30 F.3d 907, 910 (7th Cir. 1994) (judges of inferior courts
must carry out decisions of superior courts). )

The Tenth Amendment provides that: “The powers not delegated to the United
States by the Constitutién, nor prohibited by it to the States, are reserved to the States
respectively, or to the people.” U.S. Const. amend. X. As s evident, the Tenth Amendment
does not itself demarcate the boundary between state and federal authority. See New York
v. United States, 505 U.S.' 144, 156-57 (1992) (“The Tenth Amendment . . . is essentially
a tautology.”). Even when exercising one of its enumerated powers, Congress can run afoul
of the Tenth Amendment by commandeering or conscripting state officials to carry out

federal mandates. See id.: Printz v. United States, 521 U.S. 898 (1997). In other words,

Sl inda?

Congress may neither “compel the States to enact or administer a federal regulatory
program,” New York, 505 U.S. at 188, nor “conscript the State’s officers directly” by

assigning to them responsibility for enforcing federal laws, Printz, 521 U.S. at 935.

In New York, the Supreme Court struck down the Low-Level Radioactive Waste
Policy Amendments Act, which required the states either to enact legislation providing for
the disposal of radioactive waste or take title to the waste. The Court found that “the Act
commandeers the legislative processes of the States by directly compelling them to enact and

enforce a federal regulatory program.”” Id. at 176 (quoting Hodel v. Virginia Surface Mining
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& Reclamation Assn.. Inc., 452 U.S. 264, 288 (1981)). “No matter which path the State

chooses, it must follow the direction of Congress.” Id. at 177. In Printz, the Court struck

down provisions of the Brady Handgun Violence Protection Act that required state and local
officers to perform background checks on those seeking to buy a handgun. Citing New York,
the Court held that the federal government “may neither issue directives requiring the States
to address particular problems, nor command the States’ officers, or those of their political

subdivisions, to administer or enforce a federal regulatory program.” Printz, 521 U.S. at

935. The Court found that the Act “effectively transfers [the President’s] responsibility to
thousands of [law enforcement officers] in the 50 states, who are left to implement the
program without meaningful Presidential control (if indeed meaningful Presidential control
is possible without the power to appoint and remove).” Id. at 922-23.

The Indian Gaming Regulatory Act neither commandeers nor conscripts the governor
(or the state) to enact or administer a federal regulatory program. The gubernatorial
concurrence presents the governor with a true choice: he may either do nothing or concur
in the Secretary’s two-part determination. See Turfway Park, 20 F.3d at 1415 (“[Interstate
Horseracing Act of 1978] . . . does not require a State to do anything when presented with
a request for its consent to off-track betting” and thus dc‘)‘es not violate Tenth Amendment)
(emphasis in original). Moreover, if the governor opts to do nothing the status quo remains

intact. Unlike the “choice” presented by the statute in New York, the governor (or the state)
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need not enact legislation, promulgate rules or enforce a federal regulatory program. The
effect of the governor’s inaction is to preserve the general federal prohibition of gaming on

newly acquired off-reservation land. That result does not amount to “regulation.” The

gubernatorial concurrence does not offend the Tenth Amendment or principles of federalism.

4. Equal protection

Although plaintiffs asserted an equal protection claim in their complaint, they failed -
to argue it in their briefs. “Arguments not developed in any meaningful way are waived.”

Central States. Southeast and Southwest Areas Pension Fund v. Midwest Motor Express,

Inc., 181 F.3d 799, 808 (7th Cir. 1999).

5. Severability

Because I find that the Indian Gaming Regulatory Act’s gubernatorial concurrence

provision, 25 U.S.C. § 2719(b)(1)(A), is constitutional, it is unnecessary to address the

parties’ severability arguments.

C. Conditional Motion to Amend Complaint

Plaintiffs have moved “conditionally” for leave to amend their complaint. The

conditional event is a ruling by this court that the gubernatorial concurrence provision is

31



constitutional. Now that this has happened, plaintiffs want the opportunity to argue that
the governor’s non-concurrence is invalid because former Governor McCallum failed to
concur with the Secretary’s two-part determination that (1) “a gaming establishment on
newly acquired lands would be in the best interest of the Indian tribe and its members” and
(2) “would not be detrimental to the surrounding community.” 25 U.S.C. § 2719(b) (1)(A).
Plaintiffs characterize former Governor McCallum as “not properly apply[ing] the two
factors” and “completely ignor[ing] the standards provided by Congress.” Plts.” Br., dkt.
#22,at 51, 53.

Plaintiffs do not explain whether they are seeking to assert another claim or simply
raising an argument that they failed to makev during the briefing on the cross-motions for
judgment on the pleadings. They argue first that they are not required to plead legal theories
in their complaint and second, that they are not seeking to add any additional factual
allegations to the complaint. Instead, they say that they wish to amend their complaint “to
put the parties and the Court on notice that the already-alleged facts, in light of defendants’
new position with respect to the interpretation of the statute at issue, give rise to a legal
theory not addressed in the pending motions for judgment on the pleadings, a theory that
may become ripe depending on how those motions are resolved.” Plts.” Reply, dkt. #31, at
3. It appears that plaintiffs are attempting to cloak an undeveloped argument as a “claim”

that needs to be added to the complaint.
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Whatever the true nature of plaintiffs’ proposed amendment, it comes too late in this
suit. Plaintiffs filed this lawsuit on May 10, 2001, and filed their first amended complaint
on July 2, 2001. Plaintiffs assert that they could not have amended their complaint earlier
because they needed to know whether this court found the gubernatorial concurrence
constitutional but fail to explain why £hey had to know the validity of the concurrence
before making their argument. It is reasonable to expect counsel to make all their arguments
at one time, even if some of the arguments are conditional upon the outcome of others.

Although leave to amend a complaint should be freely granted when justice so
requires, see Fed. R. Civ. P. 15(a), a court need not allow an amendment when there is
undue delay, bad faith, dilatory motive, undue prejudice to the opposing party, or when the

amendment would be futile. Bethany Pharmacal Co..Inc.v. QVC, Inc., 241 F.3d 854, 860-

61 (7th Cir. 2001). At a minimum, plaintiffs’ motion comes within the category of undue
delay. As plaintiffs concede, the factual basis of their new claim is identical to the factual
basis of their constitutional and breach of trust claims; therefore, plaintiffs could have
brought this new claim at the time they filed their original complaint. See Kleinhansv. Lisle
Savings Profit Sharing Trust, 810 F.2d 618, 625 (7th Cir. 1987) (“In view of [plaintiff s]
~ failure to adequately explain the unreasonable delay in moving to amend his complaint to
state a claim for punitive damages when all of the information necessary to stating such a

claim has been available to him for eighteen months, we agree with the judgment and
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reasoning of the district court that [plaintiff's] motion represents an apparent attempt to
avoid the effect of summary judgment [on his other claims].”) (Internal quotation marks
omitted).

Former Governor McCallum is no longer a party to this case. He intervened in his
official capacity; under Fed. R. Civ. P. 25(d)(1), his successor, James E. Doyle was
substituted as a party. Moreover, plaintiffs have not explained what kind of>a claim they
would be bringing against McCallum (or against the other defendants for McCallum’s alleged
failure to carry out his duty properly). They are seeking declaratory and injunctive relief;
McCallum is no longer governor and therefore not in a position to provide such relief.
Neither the state nor present Governor Doyle would be proper defendants; they are not
accused of violating the law. Plaintiffs cannot sue the federal defendants under 42 U.S.C
§ 1983 because § 1983 actions can be maintained only against persons who take action
under color of state law to violate the constitutional rights of others. Plaintiffs cannot sue
any of the defendants under the federal Administrative Procedure Act; that act cannot
provide a jurisdictional basis for a claim that a state governor acted improperly. Plaintiffs’
conditional motion to amend their complaint will be denied for undue delay and for

plaintiffs’ failure to show that allowing such an amendment would not be a fudlity.
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ORDER

IT IS ORDERED that

1. Plaintiffs’ motion for judgment on the pleadings is DENIED;

2. Defendants’ and defendant-intervenors’ motion for judgment on the pleadings is
GRANTED; |

3. Plaintiffs’ conditional motion to amend the complaint is DENIED; and

4. The dlerk of court is directed to enter judgment in favor of defendants and
defendant-intervenors and close this case.

Entered this X 2L day of April, 2003.

BY THE COURT:

BARBARA B. CRABB
District Judge
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PURPOSE

METHODOLOGY

Executive Summary

Executive Summary

Anderson Economic Group undertook an assessment of the impact that a pro-
posed tribal casino in Wayland Township would have on Michigan's economy.
This study complements our critical review of the economic impact study sub-
mitted to the Bureau of Indian Affairs (BIA) by the Match-E-Be-Nash-She-
Wish Tribe. also know as the Gun Lake Band of Potawatomi Indians.

This report. commissioned by the Grand Rapids Area Chamber of Commerce. is
intended to provide a realistic look at the economic impact of the casino. Ander-
son Economic Group limits its analysis to the economic and market issues
involved with the development of the subject casino. We refrain from taking a
side for or against casino development or gaming.

Our analysis can be broken into two main parts. First. we begin by assessing the
market for the Wayland Township Casino that the Gun Lake Band proposes.
Then, we produce an economic model to simulate the impacts of the casino
operations. Below is a summary of our methods used to complete each step.

Assessing the Market for Casinos

We incorporate the rigorous analvtical techniques and data standards that we use
in market studies for other industries into our casino impact study methodology.
Although we recognize that no approach can ever model the market with com-
plete accuracy. our methodology introduces a level of analytical thoroughness
that exceeds that of other studies we have reviewed.

We begin by conducting a comprehensive analysis of the competitive casino
market in Michigan and Northern Indiana. We use the same methodology to
assess the market areas of all competitive casinos. including Wayland. and con-
sider the effect that each casino will have on population groups included in the
Wayvland project’s market area. A careful analysis allows us to distinguish mar-
ket impact due to the Wayland Township project from impact attributed 10 one
of its competitors.

We run our analysis under two competitive scenarios. Scenario One accounts
for competition from existing casinos. Scenario Two accounts for competition
from existing casinos. as well as new facilities in New Buffalo and Emmett
Township. For each of these scenarios, we estimate the following figures:

1. Gaming expenditure at the Wayland casino (projected Wayland revenue):

2. Increase in total casino-gaming expenditure due to the introduction of the
Wayland facility; and

Anderson Economic Group



Executive Summary

3. Cannibalization of revenue from other casinos due to the introduction of
the Wayland facility.

A detailed description of the methodology and conclusions from the market
assessment are included in “Market Assessment™ on page 8. In this section. we
also include maps of the Wayland Township trade area, and the trade areas of its
competitive casinos.

Determining Economic Impact

We use a sophisticated economic model to estimate the sources of casino reve-
nues. the uses of the casino revenue. and related expenditures by out-of-state
visitors traveling 1o the casino. The model also includes construction expendi-
tures made initially on the facility. This particular model is adapted from the fis-
cal and economic impact model and related methodologies we have developed
for analyzing other projects. '

The model is implemented in a mathematical and simulation software environ-
ment that allows us to predict, over numerous periods. the impacts of different
variables, as well as allowing different variables to interact with each other. For
example. we can allow casino revenue to grow over time, while taking into
account that growing casino revenue implies similarly increasing displaced
income in other industries.

The model schematic. in graphical form. and data inputs are presented in the
appendix.

Defining Economic Impacts

Our firm has rigorously completed. and critiqued, numerous economic impact
analvses. We depart from many other practitioners by insisting on a specific,
conservative. and realistic definition of “economic impact.” We define eco-
nomic impact as bona fide, new economic activity directly or indirectly caused
by the subject development. In calculating the effects. we take into account both
benefits and costs. In particular, we subtract from the total benefit figure any
reductions in economic activity due 1o displacement or substitution effects.

The resulting findings are much more conservative, and realistic. than many
reported analyses that fail to subtract costs, ignore substitution effects, or exag-
gerate benefits.

In reporting our analysis. we also identify key assumptions. describe our meth-
odology. and identify in the text any important factors that cannot or were not
quantified in our analysis.

Anderson Economic Group
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Executive Summary

SUMMARY OF FINDINGS Marker Assessment Conclusions

Table 1 summarizes the revenue projections from our market analysis for the
two scenarios described in the methodology. The table includes projections for
the total casino revenue. and the sources for this revenue. Our results also show
the amount of the casino revenue that is redirected from non-casino gaming
activities, compared to the amount that is redirected from expenditure at other
casinos.

TABLE 1. Summary of Market Analysis Results

Variable Scenario One®  Scenario Twob
Total Wayland casino revenue $161.930.028 $91.207.822
Revenue from expenditure shifted $92.163.963 $42.387.576
from other industries

Expenditure shifi rate 57% 46%
Revenue from cannibalization of $69.766.065 $48.820.246

other casinos’ probable revenue

Cannibalization rate 43% 34%

2. Assumes competition from existing casinos in Detroit. Mount Pleas-
ant. Manistee. Traverse City. Leelanau Peninsula. and Michigan
Ciny (IN).

b. Assumes competition from existing casinos. plus proposed casinos
in New Buffalo and Emmert.

Based on our analysis, we find that:

« In neither scenario is the expected revenue figure for the Wayland Town-
ship casino as high as the revenue figure reported by the tribe to the BIA.

« The projecied Wayland Township casino revenue under Scenario Two is
46% below the revenue projection expected by the Tribe based on the mar-
ket analysis it submitted to the US Bureau of Indian Affairs. This difference
calls into question the financial viability of the casino’s business plan as
proposed.

.« Between $42- and $92-million of the casino’s projected revenue will be
redirected from expenditure on non-casino-gaming goods and activities.
Berween $49- and $70-million will be redirected from expenditure at other
casinos. These figures represent losses in other areas of the economy that
must be accounted for in the economic impact analysis.

. The majority of casino revenue will come from Michigan residents under
either scenario. These expenditures will displace income to persons in other
industries. particularly entertainment, travel. food. and lodging.

Anderson Economic Group v - 3
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Economic Impact Conclusions

The following tables show the net economic impact of opening the proposed
Wayland casino by region. Table 2 compares the net economic benefit to Alle-
gan County to the net economic Joss to the rest of Michigan. Table 3 further
breaks down the economic effect by region.

TABLE 2. Summary of Net Economic Benefit, (§Miliions)
Allegan County compared to rest of Michigan

Region 2004 2004 to 2014
Allegan County 97.5 1.185.9
Michigan (except Allegan) (123.5) (1.503.5)
Michigan Net Benefit (loss) (26.10) (3]7.57)J

TABLE 3. Summary of Net Economic Benefit, by Region (§Millions)

Region 2004 2004 to 2014
Allegan County 97.5 1.185.9
Barry County 6.0) (73.6)
Kalamazoo County (4.4) (53.7)
Kent County (49.7) (603.2)
Onawa County (12.3) (149.2)
Northern Michigan (15.3) (185.9)
Middle Michigan (24.1) (293.2)
Southeast Michigan 8.1 98.7
Other Southwest Michigan (19.8) (241.4)
Counties® -

Michigan Net Benefit (loss) (26.10) (317.57)

a. Berrien. Branch. Calhoun. Cass. St. Joseph. and Van Buren
Counties.

Based on our analysis of net economic benefit, we find that:

« The areas outside of the immediate development area will experience a net
economic Joss due to the casino. This results from shifting local consumer
expenditures to the casino. and away from other businesses in areas such as

Kalamazoo, Ottawa and Kent Counties, and the Lakeshore.!

« Wayland Township and Allegan County as a whole will experience a net
positive economic impact from the proposed casino. In 2004 we expect the

Anderson Economic Group
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impact to the county economy to be $97.5 million. This figure includes pay-
roll, return on investment, payments made to members of the tribe, pur-
chases. economic spin off, and other economic activity. The benefit will
likely be concentrated on the communities directly surrounding the casino.
Some portions of the county economy. including the Lakeshore. may lose
as economic activity is shifted away from other businesses. See Table 2 on
page 4.

« The net benefits experienced by Allegan County will come at a cost of
$123.5 million in 2004. and $1.503.5 million between 2004 and 2014. to
the rest of the State of Michigan. See Table 2 on page 4.

« Kent County will experience the largest economic loss due 1o the opening
of the Wayland casino. This is because much of the expenditure that other-
wise would be directed to the Grand Rapids area economy without the
casino, will be spent at the new casino in Wayland Township. Kent County
will experience a net economic loss of $49.7 million in 2004. and $605.2
million between 2004 and 2014. See Table 3 on page 4.

« The overall net economic effect to the entire State of Michigan will be a
loss of $26.1 million in 2004. and $317.6 million between 2004 and 2014.
The loss represents a net transfer in economic activity outside of the state
due to out-of-state payments to investors and management companies. pur-
chases, and other expenditure that greatly exceed the expected revenue ’
from out-of-state visits to the Wayland casino. See Table 3 on page 4.

« This overall net impact includes reasonable “multiplier” effects caused by
new and displaces expenditures in Michigan. including payroll. purchases,
and tourism-related expenditures by out-of-state visitors.

In addition to measuring the change in total net economic benefit 10 the State of
Michigan and specific regions, we also determined the effect that the proposed

casino would have on the State in terms of jobs lost or gained. Table 4 on page 6
shows the impact of the proposed Wayland Township casino on employment n
Michigan.

1. Here. ‘Lakeshore” refers io Lake Michigan coastal communities such as Holland. Saugatuck.
South Haven. and Grand Haven.

h
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TABLE 4. Economic Impact to Michigan Jobs®

Total Jobs Total Jobs Net Change in M1
Year Gained” Lost Emplovment
2004 3.173 4912 (1.738)
2005 2.416 5.010 (2.594)
2006 2.464 5.110 (2.646)
2007 2513 5.212 (2.699)
2008 2.564 5316 (2.753)
2009 2.615 5.423 (2.808)
2010 2.667 3.531 (2.864)
2011 2.721 5.642 2.921)
2012 ' 2.775 3.755 (2.980)
2013 2.830 5.870 (3.039;
2014 2.887 3.987 (3.100)

a. These figures represent a difference in annual jobs. For example. if the
casino were opened. we expect there 1o be 2.864 fewer jobs in the econ-
omy by 2010.

b. Total jobs gained and lost include direct. indirect. and tourism induced
jobs. Total jobs gained in 2004 includes 805 construction jobs. aithough
construction will likely be spread out over multiple vears.

When we analyze changes to empioyment. we find that:

» Temporary jobs created through the construction of the casino will reduce

the initial negative impact of the casino on Michigan employment. Through
construction and the first year of operation, the casino will result in a net
decrease of 1.738 Michigan jobs, compared to a net decrease of 2.594 to
3.100 jobs per year in the ten years following construction.

The casino will result in the creation of between 46 and 56 tourism-related
jobs. We consider tourism-related jobs to be those jobs created through the
expenditure from out-of-state visitors. This results in a minor overall effect
on the economy.

To support one job. it requires more expenditure at a casino than at the
average non-casino establishment. This is because a large portion of the
casino expenditure is directed (1) out of state. and (2) to uses that have a
lesser spin-off effect on the economy.

For detailed tables and figures displaying the inputs and outputs of our eco-
nomic model, please see “Appendix A: Model Inputs and Results™ on page 31
and “Appendix B: Figures” on page 41. Additionally, “Appendix C: Model

Anderson Economic Group
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Schematic™ on page 45 graphically outlines the model used in calculating eco-
NOMiIC 1Mpacts.

Cautions in the analvsis

While our market study and economic impact analyses were completed using a
rigorous methodology. it is based on a number of assumptions that should be
considered when reviewing the results. These cautions are summarized in “Cau-
tions in the Analysis™ on page 23.

Anderson Economic Group



REVIEW OF GENERAL
METHODOLOGY

Market Assessment

Market Assessment

The market assessment involves the analysis of market characteristics to deter-
mine (1) demand for the proposed facility in terms of visitors (customers) and
(2) potential revenue. The basic steps involved in the analysis of a casino’s mar-
ket include: '

1. Define relevant trade areas (the areas from which the casino will draw visi-
tors).

2. Determine the gambling population within these trade areas based on the
percentage of the adult population that will likely visit a casino annually.

3. Using a figures for the average number of casino visits by each casino visi-
tor, determine the total number of casino visits per year.

4. Distribute the total projected annual casino visits between the subject
casino and its competitors by using estimated market penetration or capture
rates.

5. Determine the casino’s annual revenue, using per-visit revenue (casino
“hold™) estimates. based in part on distance of the visitor from the casino.

6. ldentifv expenditure shifts from other activities and purchases, and canni-
balization of revenue from other casinos.

We incorporate the rigorous analytical iechniques and data standards that we use
in market studies for other industries into the generally accepted casino impact
study methodology. Although we recognize that no approach can ever model the
market with complete accuracy. our technique introduces a level of analytical
thoroughness that we have not seen in other casino impact studies.

We run our analysis under two scenarios. Scenario One accounts for competi-
tion from existing casinos. Scenario Two accounts for competition from existing
casinos. as well as new facilities in New Buffalo and Emmett Township. For
each of these scenarios, we calculate the following figures:

1. Annual Wayland Casino gaming visits;
2. Gaming expenditure at the Wayland casino (projected Wayland revenue):

3. Increase in total casino-gaming expenditure due to the introduction of the
Wayland facility: and

4. Cannibalization of revenue from other casinos due to the introduction of
the Wayland facility.

Our economic impact analysis uses the resulting factors as input variables in the
model (see “Economic and Fiscal Impact Assessment™ on page 20).

Anderson Economic Group
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DEFINING MARKET
AREAS

Market Assessment

The technique used to define market areas differs widely. As a guide to deter-
mine the extent of a trade area, some analyses use distance rings: others use
drive-time analysis; and others define a trade area based on political boundaries.
Some of the analyses incorporate multiple trade areas for the subject casino. and
some analyses extend this approach to consider multiple trade areas for each
competitor.

Of all these approaches. the best analysis is the one closest to the actual market.
This usually means using a reasonable methodology that can be applied to all of
the competitive casinos in the area. Furthermore, it means acknowledging the
overlap in market areas between multiple casinos. The use of drive times in the
market area definition provides a better guide than the use of linear distances. as
drive times provide an indication of both distance and travel time. which helps
account for the cost to gamblers of traveling to a casino.

Wavland Townshin Casino Trade Areas

We define primary, secondary. and tertiary market areas for the proposed Way-
land Township casino. These represent drive-time regions of 30 minutes, 1.5
hours. and 2.5 hours. The drive time analysis used to define these regions was

~ completed using our in-house geographic information system (GIS). It was

completed using the current network of roads. and assumes that drivers will

adhere 1o the speed limit during their travels.? Our market areas are presented in
“Map 1: Wayland Township Trade Areas™ on page 11.

Afier defining the drive-time regions. we collect data on'all block groups that
fall within the areas.> The use of block groups instead of a larger geographic
regions allows for more precise market areas. Through this technique. we calcu-
Jate demand for each of the 2,968 block groups located in the proposed casino’s
trade areas. and then aggregate the numbers to determine the demand for larger
geographic areas, such as counties or states.

Accountine for Visitors from Quiside the Trade Areas

In our assessment. we limit Waviand Township market area to a 2.5 hours drive
time. This does not indicate that we believe no one from outside of the casino’s
tertiary market area will gamble at a new casino in Wayland Township. How-

(=]

The definition of a market area using these parameters is based on our methodology vsed in
market assessments for other industries. We adopt this method 10 account for the unigue char-
acteristics of the casino market. The drive times used in the analysis are based upon generally
accepted ravel distances for regional tourism markets. and similar in scope to the regions from
which other studies have reported that customers are drawn. For example. see: Indiana Univer-
sinv School of Public and Environmental Affairs. ~Indiana State Gaming Commission Study.”
1999.

Block groups are the smallest geographic regions defined by the US Census Bureau.

(72
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ever, gamblers that drive over 2.5 hours to Wayland will be offset by the loss of
Wayland-area gamblers to casinos that are farther than 2.5 hours away.

Given that many other Michigan casinos are located in “destination™ locations,
we feel this assumption to create conservative trade area definitions. For exam-
ple. non-gambling tourism draws to Traverse City, Leelanau Peninsula. Petos-
key, St. Ignace. Detroit, New Buffalo. and other locations may enable casinos in
these locations to attract more gaming visits from the Wayland trade area than

our model predic‘cs.4

Competitive Casino Trade Areas

We also define primary, secondary. and tertiary market areas for each of the pro-
posed casino’s competitors using the same drive-time analysis that we use for
the subject development. Competitive casinos have at least one trade area that
overlaps one or more of the proposed casino’s trade areas.

Using this approach, we find that a Wayland Township casino will compete with
the existing casinos in Mount Pleasant. Manistee. Suttons Bay on the Leelanau
Peninsula, Traverse City. Detroit (3 casinos). and Michigan City (IN). as well as
planned casinos in New Buffalo and Emmett Township. '

“Map 2: Competitive Casinos. Overlap of Influence Regions™ on page 12 shows
the overlap between the trade areas of competitive casinos. They are divided
between two lavouts to simplify the display of the information.

4. Although Allegan Countv includes a relatively wourist-rich Lakeshore. we dd not consider
Wayviand Township 10 serve as a “destination” location. The time involved with travel between
the Lakeshore and Wayland Township will prevent the casino from taking advantage of the
exisiing tourism base.

Anderson Economic Group
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ESTIMATING CASINO
DEMAND

Market Assessment

Calculating Total Casing Visits

For each block group, we calculate total casino visits based on the adult popula-
tion. its propensity to gamble, and the average annual number of casino visits

per gambler. This estimation includes the following steps:5

1. Collect population data for each block group to determine the population
greater than 2] vears of age.6

2. Calculate the number of adult gamblers in each block group by multiplying
the adult population by the percentage of the adult population that attend a
casino annually. We estimate that 40% of Michigan’s adult population gam-

bles at a casino annually.’

3. Calculate the total number of casino visits per block group by multiplying
the number of casino gamblers by the average number of visits per vear.
We assume that, on average, gamblers closer to a casino will go 10 a casino
more often than gamblers located farther away from a casinc. This assump-
tion reflects reasonable market behavior, not just in the casino industry. but
in other industries as well.

We account for the correlation between proximity to a casino and gaming
frequency by determining the average number of casino visits based on the
highest-level casino trade area in which a block group is located. If a block
group is located in any casino’s primary market area, we estimate that the
average gambler within that block group will visit a casino 10 times per
vear. If its highest-level trade area is a secondary market area. we estimate
that the average gambler will visit a casino six times per year. For tertiary

market area casinos, the average number of visits is reduced 10 three.
Table 1 on page 14 shows the average annual number of casino visits by the

highest-level trade area in which a population group is located. Because the
cost of visiting a casino increases with distance 1o the casino. gamblers far-

3. We used assumptions presented in the Gun Lake Tribe’s submission to the Bureau of Indian
Affairs. (Michigan Consultants. “Updated Economic and Community Impact Analysis: Alle-
gan County Native American Casino.” October 2002) unless we had other sources we believed
were significantly more accurate.

6. We use 2006 projections provided by Applied Geographic Solutions based on Census data and
growth trends.

7. 40% is based on the figures reporied by the Gun Lake Tribe in its submission to the Bureau of
Indian Affairs. However. we believe that this is likely 2 liberal represemation of the market.
We further discuss the use of this number in our “Critical Review: Gun Lake Band of Potowat-
tami Indians Environmental Impact Study: Economic and Community Impact Analysis.”
which was submirted to the BIA on Monday. February 10. 2003.

8. The average annual gaming visits shown in Table | on page 14 are adopted from the average
numbers of 10. 3. and 3 used by KPMG in their assessment of similar projects. Because the
Tribe’s submission did not account for the relationship berween distance and gambling fre-
guency. we did not find its frequency assumptions reasonable.

Anderson Economic Group
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ther from the casino are less likely to visit the facility as frequently as gam-
blers closer to the casino.

TABLE 1. Average Number of Casino Visits by Highest-Level Trade Area

Variable Primary Secondary Tertiary

Annual Visits per Gambler 10 6 3

Applving Market Share Between Casinos

We define the trade areas for each casino by the Census block groups they
include. For each block group we then determine all casino trade areas of which
it is part. For example, a single block group may be included in Wayland Town-
ship’s primary market area. Emmett’s secondary market area, and the tertiary

market areas of New Buffalo and Michigan City.9

We then determine the market share that each casino pulls from each block
group. In order to determine the portion of a block group’s casino visitors that
will likely go to each casino, we apply assumptions regarding penetration rates
and market shares. Table 2 shows the penetration rate assumptions that we use
in determining the market share that is attributed to each of the competitive casi-
nos, including Wayland.

TABLE 2. Penetration Rate Analysis

Relevant Market Areas Primary Secohndary Tertiary
Primary Only 100%

Primary. Secondary 80% 20%

Primany. Teruary 95% 5%
Primany. Secondary. Tertiary 76.8% 19.2% 4.0%
Secondary Only 100% \
Secondary. Tertiary ) 63.5% 36.5%
Tertiary Only 100%

We use the rates from the table to determine the penetration that a casino in each
of the trade areas have in each block group. These percentages must be
weighted if there are multiple casinos within each category. For example. if a
block group falls within the primary market area of one casino. and the tertiary
market area of a second casino. the primary and tertiary market area casinos
would capture 95% and 5% of the market respectively. However, if the block

9. Block group inciusion in a trade area definition is based on the location of the block group’s
geographic centroid. The small size of the block group compared 1o a trade area enables us 1o
closelv adapt the actual drive time analysis to our data sources. Any discrepancy 1o the result-
ing population figures is insignificant.

Anderson Economic Group
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group falls within the primary market area of one casino. and the tertiary market
area of three casinos. the percentages must be weighted to account for multiple
trade area overlap. The total non-weighted penetration rate for the block group
would be 110% (95% + 5% times three casinos). In order to account for this. we
divide each of the penetration rate percentages by 110%. Therefore. the primary
market area casino would capture approximately 86.4% of the market. and each
of the three tertiary casinos would capture approximately 4.5% of the market.

To determine the number of visits that a block group’s population makes to each
casino annually. we multiply its total annual casino visits by each casino’s local
market penetration. For the purposes of our analysis, we calculate the number of
visits to the Wayland casino separately. and aggregate the visits 1o other casinos
into primary. secondary. and tertiary market area categories.

Calculating Casino Revenuge

Afier determining the number of visitors that travel to casinos from each block
group. we calculate total casino expenditure by block group. as well as casino

expenditure (i.e.. revenue) at the Wayland Township venue. We do this by

assigning an average casino hold figure to each visit. 10

We assume that the amount of money that a gambler spends at a casino
increases with the distance that the gambler traveled to attend the facility. The
same behavior is seen in a variety of other examples. For example. people that
live far away from a retail mall are likely to shop less frequently. but purchase
more items every time that they do travel to a mall.

Table 3 shows the assumed average casino hold based on which of the casino’s

market areas the gambler traveled from to attend the casino. !

TABLE 3. Average Casino Hold by Visitor Trade Area

Variable Primary Secondary Tertiary

Average Casino Hold by Visit $40 $50 563

In each block group. we multiply the average hold figures by the number of

. .. . - . . o . B
casino visits attributed to casinos in the respective market areas.'? This provides
a total casino expenditure figure for the block group.

10. Average casino hold refers to the net casino revenue per gaming visit. We also referto it as
“customer loss™ or casino “revenue.”

11. The average hold figures are adopted based on the numbers presented in the tribe’s impact
assessment: Michigan Consultants. “Updated Economic and Community Impact Analysis:
Allegan County Native American Casino.” October 2002.

Anderson Economic Group



MEASURING SHIFTS IN
EXPENDITURE AND
REVENUE

Market Assessment

To determine expenditure at the Wayland Township casino. we multiply the
total number of casino visits likely directed to the proposed casino by the aver-
age Wayland casino hold for the market area in which the block group is -
Jocated. The sum of expenditure at the Wayland casino from all block groups
gives total projected revenue for the casino.

We run our analysis under two scenarios to account for different levels of poten-
tial competition. Scenario One accounts for competition from existing casinos.
Scenario Two accounts for competition from existing casinos, as well as new
facilities in New Buffalo and Emmett Township. For both of these scenarios, we
calculate the following revenue figures:

1. Total market-area expenditure on casino gaming given no Wayvland casino:

2. Total market-area expenditure on casino gaming given the entrance of the
Wayland casino; .

3. Gaming expenditure at the Wayland casino.

Based on the resulting figures, we estimate the portion of the proposed Wayland
Township casino’s estimated revenue that is redirected from (1) non-casino-
gaming expenditure. and (2) casino-gaming expenditure at other facilities.

To measure the amount of new casino expenditure that the introduction of the
Wayland project creates. we estimate the difference in total casino expenditure
that results from the introduction of the Wayvland casino. The increase in casino
expenditure represents a shift in expenditure away from expenditure on other
activities, purchases. and investments. '

We determine the amount of the Wayland Township casino’s proposed revenue
that is pulled away from other casinos by comparing the projected revenue for
the Wavland casino with the increase in casino expenditure that results from the
introduction of the Wayland facility. The difference in these figures show the
amount of the proposed casino’s revenues that is “cannibalized™ from expendi-
ture at other casinos. Without the market entrance of the Wayland casino. this
revenue will be directed 1o casino gaming at other venues.

12. A ~primary market area casino” refers 10 a casino with a primary market area that includes the
subject block group. A “secondary market area casino” refers 1o a casino with a secondary
market area that includes the subject block group. A “tertiary market area casino™ refersto a
casino with a tertiary market area that includes the subject block group.

Anderson Economic Group
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ANALYSIS RESULTS

Market Assessment

Our technique introduces a level of thoroughness that we have not seen in other
market studies for casino developments, and adopts the analvtical standards we
employ in market studies for other industries to the unique characteristics of a
casino development.

We evaluate the market for the proposed casino under two scenarios. Scenario
One accounts for competition from existing casinos. Scenario Two accounts for
competition from existing casinos, as well as new casinos in New Buffalo and
Emmett Township. Table 4 summarizes the result of our analysis.

TABLE 4. Summary of Revenue Results

Variable Scenario One*  Scenarie Two?
Total Wayviand casino revenue $161.930.028 $91.207.822
Revenue from expenditure shifted $92.163.963 $42.387.576
from other industries

Expenditure shift rate 57% 46%
Revenue from cannibalization of $69.766.065 $48.820.246

other casinos’ probable revenue

Cannibalization rate 43% 34%

a. Assumes competition from existing casinos in Detroit. Mount Pleas-
ant. Manistee. Traverse City. Leelanau Peninsula. and Michigan
Ciny (IN) '

b. Assumes competition from existing casinos. plus proposed casinos
in New Buffalo and Emmet.

Highlights from the assessment include:

« Without competing casinos in New Buffalo and Emmet, the Wayland
casino revenue will likely exceed $161 million per year of casino operation.

» The projected Wayland Township casino revenue under Scenario Two is
$91 million. 46% below the revenue projection expected by the Tribe,
based on the market analysis it submitted to the US Bureau of Indian
Affairs. This difference calls into question the financial viability of the
casino’s business plan as proposed.

» Between $42 and 392 million of the casino’s projected revenue will be
redirected from expenditure on non-casino-gaming goods and activities.
Between $49 and §70 million will be redirected from expenditure at other
casinos. These figures represent losses in other areas of the economy that
must be accounted for in the economic impact analysis.

Results by Region

In the following section of the report. we measure the economic impact of the
casino on specific counties and regions in the state. To prepare for this, we

Anderson Economic Group

17



Market Assessment

aggregate our revenue results for the regions analyzed in the economic impact

assessment. 1

Table 5 shows the results of the analysis for Scenario One, which accounts for
competition from existing casinos.

TABLE 5. Regional Revenue Results (given competition from existing casinos)

From From Shift

Total Waviand  Expenditure  in Casino
Region Revenue Shift Revenue
Total Wayland trade area $161.930.074 $92.163.956 $69.766.118
Aliegan County $8.770.557 $5.642.740 $3.127.817
Barry County $4.976.145 $3.874.668 $1.101.477
Kalamazoo County $13.5371.973 $9.658.084 $3.913.889
Kent County $44.298.352  §28.207.001 $16.091.351
Ontawa County $12.469.084 $9.788.773 $2.680.311
Northern Michigan Counties? $10.746.674 $7.492.264 $3.254.410
Middie Michigaﬁ Counties? $17.462.969 $11.438.388 $6.024.581
Southeast Michigan Counties® $3.338.337 $278.424 $3.059.913
Other Southwest Michigan $20.805.301 $11.083.833 $9.721.468
Counties
Total Out-of-State $25.490.682 $4.699.781 $20.790.901

a. Revenue contributing counties include Isabella. Lake. Mason. Mecosta.
Muskegon. Newaygo. Oceana and Osceola.

b. Clinton. Eaton. Genesee. Gratiot. Ingham. lonia. Livingston. Monicalm. Sagi-
naw and Shiawassee Counties.

¢. Revenue contributing counties include Hillsdale. Jackson. Lenawee. and Wash-
enaw.

d. Berrien. Branch. Calhoun. Cass. St. Joseph. and Van Buren Counties.

If we account for competition from new casinos in Emmett and New Buffalo.
the aggregate numbers are reduced. The level of reduction to each figure

13.0nly counties that are included in the proposed casino’s market area contribute to the casino’s
revenue. However. when we assess the net economic impact on these regions. we account for
benefits to all counties in the region. For example. although our market assessment shows that
Hillsdale. Jackson. Lenawee and Washtenaw Counties are the only Southeast Michigan coun-
ties to significantly contribute to Wayland casino revenue. we include gross benefit to the
Detroit area in our analysis of the overall effect on the region.
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18



Market Assessment

depends on the proximity of the region 1o the Wayland casino. existing casines.
and new casinos in Emmett and New Buffalo.

Basis for Regional and Economic Impact Analvsis

We use the Wayland casino revenue estimates from each region to calculate eco-
nomic impact in the next section. Our analysis calculated economic impact
under both scenarios: however, our discussion concentrates on the assumption
that the Wayland casino will enter the market with the existing casinos only
(Scenario One).

If Wayland enters the market along with other new casinos, its overall reve-
nue—and both its positive and negative effects—will be smaller.

Anderson Economic Group
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PROPERLY DEFINING
“IMPACT”

PROPER USE OF
“MULTIPLIERS” FOR
INDIRECT EFFECTS

Economic and Fiscal impact Assessment

Economic and Fiscal Impact Assessment

The economic #mpact of any new enterprise includes:
« The direct effect of new local purchases and payroll of the enterprise:

« The indirect effects attributable to the additional activity generated as pur-
chases and payroll and re-spent in the regional economy: and

« The indirect and direct effects of displaced or substiruted expenditures.

Unlike many economic impact analyses. we consider only new economic activ-
ity in the net economic impact. Activity that merely replaces or displaces other
activity—purchases from one store that displace others—is subtracted out.

Our analysis avoids the common errors that plague most “economic impact”
analyses. For this analysis. we are careful to describe our use of economic “mul-
tipliers™ in the model. We do so to illustrate the appropriate use of the multipli-
ers.

Impact Analvsis Avoids Common “Muliiplier” Errors

This approach is much more conservative. and more accurate. than the common
method of simply multiplying direct expenditures by a “multiplier™ and ignor-
ing all competitive and distributional effects. Our analysis of the Gun Lake
Band's economic impact report filed with the Bureau of Indian Affairs (BIA)
shows in some detail how taking all expenditures and multiplying them by two

violates the assumptions under which impact multipliers are estimated.'#

“Multipliers " in Economic Impaci Analvsis

Multipliers are appropriate for bona fide new economic activity in the staie or
region. and reflect the fact that a set of expenditures tend 1o be re-spent by their
recipients. partially in the same region or state. Muitipliers are not appropriate
for activity shified from one activity to another in the same region or state,
because the displaced income would also be spent and re-spent regardless of the
casino.

14. We excerpt in that repont a number of sections of the US Bureau of Economic Analysis RIMS
11 User Guide in which the BEA explains the proper approach. and warns against including in
the base of 2 multiplier analysis expenditures that are shified from one activity 10 another. A
complete copy of the report ("Critical Review: Gun Lake Band of Potawatomi Indians Envi-
ronmental Impact Study: Economic and Community Impact Analysis.” which was submitied
10 the BIA on Monday. February 10. 2003) is availabie online at hrtp:/iwww.AndersonEco-
nomicGroup.com
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CONSTRUCTION
ANALYSIS

£conomic and Fisca! Impact Assessment

Appropriate Multipliers on New or Displaced Income

While “multipliers™ are commonly misused. there is an appropriate place for
them in a correctly-performed economic impact analysis. In this analysis. we
apply a multiplier to the following expenditures:

« The wage and salary earnings of casino employees in the State of Michigan

« The expenditures on purchases made in the State of Michigan for the opera-
tions of the casino.

« Expenditures made by out-of-state visitors on other goods and services
while in the State of Michigan.

. The displaced income of Michigan residents, who shift their expenditures
from other household goods and services to casino expenditures.

The only logically-consistent use of multipliers is to apply them to both “new™
and “displaced” expenditures. This means applying multipliers to lost expendi-
ture in other areas of the state. as well as new expenditures in Wayland Town-
ship.

Expenditures Not Multiplied

Some expenditures were not multiplied. because they were not likely to be re-
spent in the same manner as payroll or purchase expenditures. These include
profit distributions, gaming tax revenue. and management fees.

Our analysis properly segregates construction from operational activity. How-
ever. any construction analysis at this stage is speculative. because: (1) the
actual facility plans are not available: and (2) our market analvsis indicates that
the likely revenue to the facility. if we assume that two competing facilities will
open in the region. will be far less than that stated in the tribe’s economic impact
analysis. This calls into question the financial viability of the project.

Should construction take place. the economic impact is likely to be positive for
Michigan. and for Allegan and the surrounding counties, for the following rea-

sons:

+ The source of the funds for construction would likely be largely from out-
of-state investors. or from financial intermediaries that draw on out-of-state
funds.

« Much of the construction expenditure—though not all—would be made in
Michigan.

. Should construction begin in the current economic climate. there would be
relatively little substitution or displacement of other construction projects in
the region.
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METHODOLOGY AND
MODEL

OUTLINE OF MODEL

Economic and Fiscal impact Assessment

We use a sophisticated economic model to estimate the sources. the uses of the
casino revenue. and related expenditures by oui-of-state visitors traveling 1o the
casino. The model also includes construction expenditures made initially on the

facility.
This particular model adapts the methodologies we have developed for analyz-
ing the impact of other projects, including:

« The expansion of the Detroit-Wayne County Port;

. Major industrial installations in various regions of the state;

. Work stoppages and strikes in the airline, marine transportation. and auto-
motive industries; and

. New retailers in various states, and in the Caribbean Basin.

Implementation of the Model

The model is implemented in Matlab and Simulink, which is a mathematical

and simulation software environment developed by Mathworks, Inc.!® This
environment allows us to predict, over numerous periods. the impacts of differ-
ent variables. accounting for complex interaction among the variables. For
example. we can allow casino revenue 10 Zrow over time, while taking into
account that growing casino revenue implies changes to the displaced income in
other industries.

The model schematic is presented. in graphical form. in the appendix.

Below. we describe each of the major building blocks in the model. These build-
ing blocks (or “subsystems™) are illustrated in the schematic in the appendix.

1. Gaming Revenue
We first estimate gaming revenue. based on the results of the market
assessment. This generates casino revenue from various geographic areas
for the entire period.

In the schematic, gaming revenue is modeled by the box on the left. The
outputs from the calculations in this subsystem are revenue from Michigan
and non-Michigan sources.

2. Allocation of Casing Revenue
Using the market demand to forecast total expenditures, we allocate expen-
ditures based on likely expense categories for a casino enterprise. The larg-
est allocation is for payroll. with smaller amounts for purchases. gaming
and other taxes, management fees. and profits.

15. The Mathworks web site is at: http://www.mathworks.com.
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Economic and Fiscal impact Assessment

In the schematic, allocation of casino revenue is modeled in the box to the
right of the gaming revenue subsystem.

3. lmpact of Expenditures
The various allocations of expenditures are further apportioned between in-

state and out-of-state expenditure. and, when appropriate, multiplied to
account for re-spending in the region’s economy. In particular, payroll and
purchases in the state are multiplied to account for this re-spending.

This is done in the two boxes shown on the schematic, to the right of the
“allocation of gaming revenue” subsystem.

4. Displacement Effects
Using the same market demand variables that drove casino expenditures.
we calculate displaced income from various geographic sectors. For reve-
nue from residents of the state, we multiply them to account for the loss of
re-spending of those dollars.

In addition, non-Michigan revenue is multiplied by a factor that accounts
for additional expenditure by those visitors in the state. and this is then
multiplied by an additional multiplier to account for re-spending from the
tourism industry.

This subsystem is at the bottom of the schematic. below the “allocation of
gaming revenue” subsystem.

5. Net Benefits
Finally, we take all spending in Michigan—including the re-spending esti-
mated by using multipliers for payroll. purchases, and tourism-related
expenditures in Michigan—and collect them in the “net benefits” sub-
svstem. We subtract the displaced income from losses in other industries
from these gross benefits to residents of the state 1o arrive at net benefits to
the state. -

Then. using county- and region-specific allocation factors. we estimate the
amount of the gross benefit that accrues 1o residents of different counties
and regions. These amounts are compared to the gaming revenue supplied
by residents of these same areas to arrive at net benefit estimates for each
county or region.

The net benefits subsystem is at the far right of the schematic of the model
in the appendix. ’ '
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ASSUMPTIONS

‘Economic and Fiscal Impact Assessment

We use a number of input variables in our model, including:

Revenue sources by county and region. These are described in the market
analysis section of the report.

Allocation factors for payroll, purchases, management fees. investor
returns (including profits), gaming taxes, and other taxes. These were esti-

mated on the basis of similar enterprises for which data are available.'®

Shares of the expenditures by the casino operation that would accrue 1o
Michigan residents. These ranged from very high (for payroll). to 20% (for
management fees).

Plant and property data. which is speculative at this stage. and was not 2
significant factor in the conclusions of the analysis.

Construction pavroll, which again is speculative and not a significant factor
in the conclusions of the analysis.

Pavroll. benefits. and other employment expenses, which includes average
wages & payroll taxes, benefit ratios, and annual wage increase assump-
tions that are intended to reflect the average across both direct and indi-
rectly affected jobs. As a simplifying assumption, we used these same
factors for both “new” and “displaced™ jobs.

Impact multipliers. including those for payroll. purchases. and tourism-
related expenditures. These are reasonably conservative. though properly
reflect the actual re-spending that will occur from the expenditures for both
new and displaced income.

County and regional benefit and cost shares.

Various simulation parameters. including the 2004-2014 time period. Given
the relatively low inflation rate assumption. the starting date is not critical
in the analvsis. However, as discussed in the market demand analvsis, the
presence or absence of competing casinos in the region is critical.

These are summarized in the tables in the appendix.

16.

The best available source was the dnnual Financial Statement Studies. 2002-2003 edition.
published by RMA (Risk Management Associates. formeriy Robert Morris Associates). We
primarily used the data for SIC 799%: (NAICS 48711 48721. 48799). which is for “entertain-
ment amusement. Or recreation services.” although the ratios for “coin operated amusements™
are similar. Although we reviewed the data for “hoiels.” lodging is not a comparable enierprise
1o casino gaming. To the exient the faciliny. in future vears. develops a substantial lodging and
restaurant business. that portion of the impact could then be evaluated using data from the

‘lodging and restaurant industries.
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CAUTIONS IN THE
ANALYSIS

Economic and Fiscal impact Assessment

We make a number of assumptions to simplify our analysis. and project future
activities based on factors that cannot be known at this time. We identify below
the most important cautions about the results of our analysis.

As in any analysis of future economic activity, we assume baseline eco-
nomic activity. residential patterns, road networks, and consumer prefer-
ences. as well as current laws. All of these factors will change. and some
may change significantly.

As noted in the market analvsis section of the report, we do not know what
competing casinos will open in the region. Furthermore. our analysis sug-
gests that, should competing casinos in the region open. the proposed Way-
land Township facility would likely not be feasibly, and may need to be
scaled back in size and scope.

A proper economic impact analysis accounts for both new and displaced
income. Should the project be completed. however, the direct new jobs will
be more visible to the observer than the displaced jobs.

We made a simplifving assumption that the aggregate number of new and
displaced jobs could be estimated using the same average salary and benefit
figures. The actual pattern of new and displaced jobs will vary somewhat
from this assumption.

The casino operates for a full year. starting in 2004. We present information
for the full year, even though the first full year may not start until after
2004. In reality, construction would precede operation. and would likely be
included during the initial portion of the casino’s first year of operation.

We use multipliers in an appropriate manner. While the appropriate use is
much more important than the size of the multiplier used. the size of the
multipliers we use (for tourism, purchases. and payroll) are based on econ-
omy-wide analysis, using a number of strong assumptions. The actual mul-
tiplier effect will be somewhat different.

We make further simplifving assumptions about non-casino expenditures.
including:

Transportation expenses. in particular expenses for gasoline and gasoline
taxes. on average pay for the cost of the service. including road mainte-
nance. No additional benefit or displacement effects were included due to
these expenditures.

A good portion of the state gaming tax is used 1o pay for regulation of the
mdustry.

As the majority of the casino revenue comes from Michigan residents, the
other state and local taxes (such as sales taxes and property taxes) can be
ignored in the analysis. In reality, such taxes (especially property taxes that
would have been paid by businesses that lost earnings due to substitution of
casino visits) are likely to magnify the effect of the displaced income.

Anderson Economic Group
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PROJECTED ECONOMIC
IMPACT RESULTS

Economic and Fiscal impact Assessment

« The current use of the land generates no income tax Or property tax revenue
1o the state. and the future use will not either. In reality. the current use gen-
erates some taxes. and the intended use would result in a tax-exempt status
for much of the casino operations. This again makes the analysis conserva-
tive.

. The effect of federal income taxes can be ignored. In reality, federal income
taxes would generate “leakages™ from the state under both the current use
of the land. and in any proposed casino development.

Using these assumptions and methodologies. and with the cautions mentioned
above, we estimate the following economic impact for the State of Michigan.
and for counties and regions within it. More detail regarding the projected
impacts is available in this report’s appendix, beginning on page 31.

The impacts discussed below assume competition from existing casinos only. If
we assume that new casinos are opened in New Buffalo and Emmett, the gross

benefits and Josses due to the Wayland facility would be reduced. However, we
found that the net effect of the new casino on the State of Michigan remained at
a comparable level to the figures presented in the following results.

The following tables show the net economic impact of opening the proposed
Wayland casino by region. Table 1 compares the net economic benefit 1o Alle-
gan County to the net economic loss to the rest of Michigan. Table 2 further
breaks down the economic effect by region.

TABLE 4. Summary of Net Economic Benefit, (§Millions)
Allegan County compared to rest of Michigan

Region 2004 2004 to 2014
Allegan County 97.5 1.185.9
Michigan (excep! Allegan) (123.3) (1.503.5)
[ Michigan Net Benefit (loss) (26.10) (317.57)

State of Michigan

The casino enterprise will generate substantial new economic activity in the
state. especially in Allegan County. Much of the casino payroll and purchases
will be made in Allegan and nearby counties. Profits and management fees,
however. will be split between Michigan and non-Michigan residents.

The majority of the casino expenditures will come from gaming losses by resi-
dents of the state. These losses (“revenue™ 1o the casino) displace other expendi-
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Economic and Fiscal impact Assessment

tures in the state, as well as savings of Michigan residents that they would use to
make purchases in the future.

Therefore, the gross expenditures arising from the new casino would be $192.22
million in 2004, provided the casino operated for the complete calendar year.
Subtracting the displaced income of Michigan residents, in the amount of
$218.32 million from the gross expenditures. however, resuilts in a net economic
benefit of $-26.1 million in 2004. Between 2004 and 2014, the Michigan econ-
omy will lose more than $315 million as a result of operations at the proposed
casino.

This negative net benefit means that. after accounting for all benefits and all
costs, the operation of the casino enterprise will result in dollars flowing out of
the state. ' :

Effect by Region

Below we discuss the net impact by region.

TABLE 2. Summary of Net Economic Benefit, by Region (§Millions)

Region 2004 2004 to 2014
Allegan County 97.5 1.183.9
Barrv County ' (6.0) (73.6)
Kalamazoo County (4.4) (53.7)
Kent County (49.7) (603.2)
Onawa County (12.3) (149.2)
Northern Michigan (15.3) (185.9)
Middie Michigan (24.1) (263.2)
Southeast Michigan 8.1 98.7
Other Southwest Michigan (19.8) (241.4)
Counties®

Michigan Net Benefit (Joss) (26.10) (317.37)

a. Berrien. Branch. Calhoun. Cass. St. Joseph. and Van Buren
Counties.

Kent Counny

Kent County residents are likely to generate a substantial amount of casino rev-
enue. meaning that Kent will have a significant amount of income displaced
from other industries. Given its nearby location and business centers. Kent
should also account for some of the payroll and purchases.
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Subtracting the displaced income from the additional payroll and purchases
generates an estimated economic loss of $49.7 million in 2004 for Kent County
residents for a full year of casino operation. This figure increases 1o a $60.6 mil-
lion loss per year by 2014.

Allegan County

Allegan receives the largest share of the payroll. based on our assumnption that a
substantial number of casino workers will reside in the county. In addition. pay-

ments to the tribe are assumed to be made in Allegan Coun'fy.17

Allegan residents are assumed to provide only a small portion of the gaming
revenue. Therefore, the net benefit to the county is a fairly substantial $97.5 mil-
lion in 2004.

Note that this net economic benefit will be spread very unevenly within the
county. Owners of commercial real estate in the areas near the casino. and
investors in the casino or royalty-earning members of the tribe, could benefit
handsomely. Owners of competing enteriainment venues on the Lakeshore.
however, could actually lose business.

KNalamazoo Counry

K alamazoo county residents will have a pattern similar to that of Kent County,
in that they will make up a substantial amount of gaming revenue. and get a
smaller share of the benefits.

We estimate a net economic benefit for Kalamazoo county residents of $-4.4
million in 2004. This figure grows to -$5.4 in 2014,

Other Areas of Impact

Our model also shows negative economic benefits to Ottawa and Barry Coun-
ties. These counties. along with Kent and Kalamazoo, are in immediate proxim-
itv with the Wayland township site.

Other areas of the State are also likely to lose economic activity as a result of a
Casino development in Wayland Township. In 2004. the Southwest Michigan
Counties of Berrien. Branch. Calhoun. Cass. St. Joseph. and Van Buren will see
a combined net benefit of $-19.8 million; the Mid-Michigan Counties of Clin-
ton. Eaton. Genesee. Gratiot, Ingham. Jonia, Livingston. Montcalm Saginaw.
and Shiawassee will lose a combined $24.1 million: and the Northern-Mid-

17.Note our allocation of profit in-state and out-of-siate is about 50-50. This figure is not precise.
though. given that tribe members in the state will presumably invest some of the funds out of
the state. Similarly. we assume investors in the casino management firms will reside parually
out of state. with some in-state parmers.
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Michigan Counties of Isabella. Lake. Mason, Mecosta. Muskegon. Newaygo.
Oceana. and Osceola will lose a combined $15.3 million.

In addition to Allegan County, our model reveals a positive net economic bene-
fit to only one other area of the State. In 2004 we see a net benefit of $8.1 mil-
lion for Southeast Michigan. This results largely because 1) given the distance
from the area to the casino, we expect that only 2% of the casino’s total reve-
nues will come from residents of Southeast Michigan, and 2) as home to many
of the State’s businesses, we expect a significant portion of the casino’s expen-
ditures. 7%. 1o be directed 1o Metro Detroit businesses.

Impact to Michigan Jobs

In addition to measuring the change in total net economic benefit to the State of
Michigan and specific regions, we also determined the effect that the proposed

casino would have on the State in terms of jobs lost or gained. Table 3 shows the
impact of the proposed Wayland Township casino on employment in Michigan.

TABLE 3. Economic Impact to Michigan Jobs®

Total Jobs Total Jobs Net Change in Ml
Year Gained® Lost Employment
2004 ‘ 3173 4912 (1.738)
2005 2.416 5.010 (2.394)
2006 2.464 3110 (2.646)
2007 2,513 3212 (2.699)
2008 2.564 5.316 (2.753)
2009 2615 5.423 (2.808)
2010 2.667 3.531 (2.864)
2011 2,721 3.642 (2.921)
2012 2.775 5.755 (2.980)
2013 2.830 5.870 (3.039)
2014 2.887 3.987 (3.100)

a. These figures represent a difference in annual jobs. For example. if the
casino were opened. we expect there 1o be 2.864 fewer jobs in the econ-
omy by 2010.

b. Total Jobs Gained and Lost include direct. indirect. and tourism induced
jobs. Total Jobs Gained in 2004 includes 803 construction jobs.
although construction will likely be spread out over multiple vears.

Temporary jobs created through the construction of the casino will reduce the
initial negative impact of the casino on Michigan employment. During the first
vear of operation. the casino will result in a net decrease of 1.738 Michigan
jobs. because our analysis assumes that construction will occur entirely in 2004,
resulting in an additional 805 jobs gained during that year.

Anderson Economic Group



Economic and Fiscal impact Assessment

When we assume that the casino no longer supports temporary construction
jobs, we see the net decrease in Michigan employment increase 10 a loss of
2.594 jobs in 2005. The net change in Michigan employment increases 10 3.100
jobs by 2014.

By comparing these job figures with the regional sources-of-income data in
Table 5 on page 18, we can infer that the change in jobs would be greatest in
those counties that provide the most revenue. Therefore, it is likely that the
majority of the job losses will come from Kent. Ottawa, and other counties in
Southwest and Mid-Michigan. A very large majority of job gains will come into
Allegan County. although the overal increase will be comprised of large gains
around the casino, and smaller losses in the Lakeshore and other areas.
Although we can fairly precisely define the county of residence of gaming
patrons, we cannot define within similar precision the counties in which they
spend their earnings. Therefore. we have not estimated county-by-county job
loss figures.

The effect of the casino on tourism related jobs is minimal. We consider tourism
related jobs to be those jobs created through the expenditure from out-of-state
visitors. Our analysis finds that between 46 jobs in 2004 and 56 jobs in 2014 are
created due tourism from out-of-state visitors. This results in a minor overall
effect on the economy.

The results of our analysis show that it takes nearly twice as much expenditure
at a casino to support the same number of jobs that average non-casino expendi-
ture supports. This is because a larger portion of the casino expenditure 1S
directed (1) out of state. and (2) to uses that have a lesser spin-off effect on the

economy.18

18. We assumed that the average casino job pavs the same as the average non-casino job in terms
of wages and benefits. and that the multiplier effects for casino payroll. casino purchases. and
displaced income in Michigan were all the same.
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Appendix A: Model Inputs and Results

The following appendix contains:

Table A-1- Economic Impact Model Data

Table 4-2: Economic Impact 1o Michigan

Table A-3: Gross Benefits to Other States

Table A-4: Net Benefits bv Countv

Table A-3: Regional and Counry Shares

Table A-6: Economic Impact to Michigan: Jobs

Table A-7: Gaming Visits and Revenue Sources bv Counny, Scenario

Table A-8: Gaming Visits and Revenue Sources by Counn:, Scenario 2
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Table A-1. Economic Impact Model Data

Allegan County Casino — Base Case:

[ ariable Name
1. Gaming Revenue Sources
Scenario 1

‘ out_of_state_rev

aliegan_rev

kent_tev

kzoo_rev

ottawa_rev

barry_rev

sw_mich_rev
se_mich_rev
mid_mich_rev

n_mich_rev

Memo: Total Gaming Revenue
Scenario 2

out_of_state_rev_2

allegan_rev_2

kent_rev_2

kzoo_rev_2

ottawa_rev_2

barmy_rev_ 2

sw_mich_rev_2

se_mch_rev_2

mid_mich_rev_2

n_mich_rev_2

Memo. Total Gaming Revenue

1.a Units

millions

1.b Casino Revenue Displacement
mi_casinc_displacement
mi_casino_displacemen(2

Variables
Gaming Revenue from residents of:

indiana. Ohio. Hllinois. and other siates
Allegan Counn

Kent Counrv

Kalamazeo Counry

Onawa County

Barrv Counnv
Soutinwest Michigan (Berrien. Branch. Calhoun. Cass. 51

Joseph and Van Buren counties)
Southeast Michigan (Hillsdale. Jackson. Lenmnvee and

Washtenns counties) )
Mg-Michigan (Clinton. Laion. Uenesee. Uratiol. ingham.

Jonia. Livingston. Monicaln. Saginaw and Shiawassee counties)
Northern Michigan (Isabella. Lake. Mason. Mecosta.

Muskegon. Newaygo. Oceana and Osceola counties)

Indiana. Ohio. lllinois. and other siaies
Altegan Counny

KNent Counry

Kalamazoo Counry

Onavwa Counn

Barry Counn
Soutinvest Michigan (Berrien. Branch. Calhoun. Cass. St

Joseph and 1'an Buren counties)
Southeast Michigan (Hillsdale. Jackson. Lenawee and

Washienaw countiesj
Mid-Michigan (Clinion. Eaion. Genesee. Gratiol. Ingham.

Jonia. Livingston. Montcalm. Saginaw and Shiawassee counties)
Norihern Michigan (1sabella. Lake. Mason. Mecosia.

Muskegon. Newavgo. Oceana and Osceola counties)

Revenue in units of miliions US Dollars

Share of revenue displaced from other Michigan casinos.

Casino Displacement. scenario 2

Noie: displaced castno revenue is ireated the same as other displaced income in the impact analysis.

2. Operations. Management. Gaming Tax. Profit

rev_share_payroll
rev_share_purchases
mgmt_fee
investor_share
gaming_lax_rate
other_gaming_tax_rate
audir check

Anderson Economic Group LLC

share of gaming revenue 1o pavroll and employvee expenses

share of gaming revenue 10 purchases

Management Expenses. as share of gaming revenue

Returns to investors and bondholders. as share of gaming revenue
State tax on gaming revenue

Other taxes as share of gaming revenue

sum of shares musi equal 100%:

Talues
$millions
) 2349
$ 8.77
) 4430
$ 13.37
s 1247
S 498
S 20.81
g 3.34
$ 17.46
3 10.73
S 161.94
3 7.51
$ 6.17
$ 31.73
s 6.46
h) 7.43
S 3.17
S 7.99
S 2.00
S 10.86
3 7.87
£ 91.21
S 1.000.000
0.44
0.54
0.55
0.13
0.11
0.09
0.08
0.02
1.00




3. Michigan Shares

mi_purchase_share Michigan Purchase Share
mi_megmt_fees_share Michigan Management Fees Share
use_share_gaming_tax Gaming Tax Use Share
mi_profit_share Michigan Profit Share

4. Plant and Property Data

initial_real_property_value Initial Real Properry Value
change_real_properry_value Change n Real Propern Value
initial_personal_properry_value Initial Personal Propern: Falue
change_personal_property_value Change in Personal Property Value
real_growth - Annual Growth Rate. Real Properry
personal_growth Annual Growth Rate. Personal Property

Nate: Proposed facilins would be located on iax-exempl Irust lands. See also note below on "construction”.

3. Construction Payroll

construction_workers Number of Construction Workers. full-vear FTE
avg_annual_const_hours Average Annual Construction Hours
avg_const_wage Initial Average hourh wage

Note: No firm faciliry plans are available. Actual construciion pavroll could be significantty different.

6. Pavroll, Benefits. and other Emplovment Expenses

mi_pavroll_share Michigan residenis’ pavroll. as share of casino pavroll
salarv_job_direct Salarv and pavroll taxes. direct emplovment. FTE
wage_growth Annual increase in wage and benefils cosis

benefil_rate Benefits and other employment overhead. as share of salary
Memo:

Indirect and displaced jobs' salaries assumed. on average. the same as "direct"” jobs.

7. impact Multipliers

pavroll_mult Pavroll Muliipher

local_purch_mult Local Purchase Multiplier

tourism_mult Tourism Multiplier

fed_tax_wedge Share of Michigan Earnings Foregone io Federal Taxes
nonmich_nongame_spendingshare Non-Gaming Expenditures by Non-Michigan Residents. as share

8. Countv-level Net Benefit and Cost Shares
counny_shares_gain share of increased income 10 Michigan. for selected counties
counry_shares_displaced_income share of displaced income 10 Michigan. for selecied counties

Note: see "counn shares” worksheer

9. Simulation Parameters

Tstart - Model Start Time (vear)
Tstop Model Stop Time (vear)
Tstep Model Increments

Anderson Economic Group LLC
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=X
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0.950
0.200
1.000
0.500

1.000.000
20.000.000
100.000
10.000.000

ol

1

0.9
35.000
0.02
027

1.60
1.60
1.60
0.15
0.05

See detail on sheel

"counny shares".
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2.014
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Table A-2. Economic Impact to Michigan: Income (in millions)

Years Gross Benefit Displaced Income Net Benefit
2004 b 19222 % 21832 § (26.10)
2005 S 196.07 § 22269 § (26.62)
2006 5 19999 § 227.14  § (27.15)
2007 S 20399 § 231.68 3 (27.69)
2008 5 208.07 % 23632 §° (28.25)
2009 i) 21223 % 241.04 § (28.81)
2010 $ ' 21647 § 24586 S (29.39)
2011 5 22080 % 250.78 % (29.98)
2012 ) 22522 % 25580 § (30.58)
2013 3 229.72 % 26091 3 (31.19)
2014 $ 23432 % 266.13 § (31.81)
Total 2004 - 2014  § 2.339.10 § 2.636.67 5 (317.57)

Note: "Gross benefit” includes management fees, profits, pavroll.

purciases. and economic spin-offs in Michigan

P Models\GRACC-Casinograce_inputs:Model Ot
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Table A-3. Gross Benefits to Other States (in millions)

Gross Benefit, Non- Gaming Revenue

Years Michigan ~ Non-Michigan
2004 S 25.10 ' $ 25.49
2005 § 25.60 hY 26.00
2006 § 26.11 b 26.52
2007 § 26.64 h) 27.05
2008 5 27.17 b 27.59
2009 S 27.71 3 28.14
2010 § 28.27 hY 28.71
2011 °§ 28.85 $ 29.28
2012 § 29.41 $ 29.87
2013 § 50.00 3 30.46
2014 § 30.60 3 31.07
Total 2004 - 2014 § 305.44 5 310.18

Note: "Gross benefit" includes management fees, profits, pavroll,
and purchases io non-Michigan residenis. No spin-off effects

have been calculated for out-of-siate expenditures.

P:\ModelsiGRACC-Casino grace_inputs:ModelOutpur



oy , 7777 dnoin) o1uouod7] UosIapuy

(80U PEDDIHSIP |DBUPUL Ujim) OUISOD Of pIDd 8nuaAal Buiwob puoyippo jo
18U ([s{03}}8 D8Pl YjiM) 535DYDINT PUD OIADd [DUOHIPPO SPNIDUL S|1j5uUsq [au

(zcal] $ 1zesa) § 786 ¢ wive) ¢ (9 § (eevt]l § (2es) ¢ (zso9) ¢ ¢s8l1$ ‘vi-ro0C

youag joN
o8] § wezl § &6 § v § wa ¢ levil § (vl ¢ (909) ¢ 881l $ ri0Z
(egl) ¢ (g82) ¢ 6 ¢ (zez) ¢ (2 ¢ {ev) ¢ (es) ¢ (ves) § g9t § €loe
(6/1) ¢ (z82) ¢ <6 ¢ lzez) ¢ (g ¢ wyt) ¢ (sl ¢ (egs) ¢ vl $§ zioz
(cz1) $ (z2z) $ €6 ¢ (8ze) ¢ (690 ¢ (ivt) ¢ (vs) ¢ (tzs) ¢ 61t § 1102
Zz1) ¢ (2 ¢ e ¢ (ezz) ¢ (89) ¢ (get) ¢ los) ¢ (o9s) ¢ g0t ¢ 010
(691) ¢ (992) ¢ 06 ¢ (&1z) ¢ (29 ¢ (set) ¢ (vl ¢ {ewvs) ¢ 901 § 6002
c91) ¢ (19z) ¢ 88 ¢ (s1z) ¢ (s9) ¢ (eet) ¢ {gvl ¢ (8es) ¢ g0l ¢ 8002
(Z9o1) ¢ (95z) ¢ 98 ¢ (11z) ¢ o) ¢ loet) ¢ (£v) ¢ (825) ¢ veot $§ Z00C
(6s1) ¢ (1sz) ¢ ve ¢ looz) ¢ le9) ¢ (8zt) ¢ (9wl ¢ (£1s) ¢ viot ¢ 9002
(951) ¢ (9vz) ¢ €8 ¢ (zoz) ¢ (29 ¢ (szi) ¢ (gv) ¢ :oa ¢ p66 ¢ s00C
(es1) ¢ (1vz) ¢ 18 ¢ (gst) ¢ (09 ¢ (czt) ¢ vyl ¢ (r6v) ¢ 526 ¢ vo0C

DWW UOWPW UOINIS UOIW MS  Alidg  DMOJIO  OOZY jusy  UPPSY  SIDoX

suoliwg. AuUnon) AQ syjauag 19N -V dqel,




771 dnoan SILoUed7 uosIapuy

| OLIBUBIS JUBLISSBSSE |A)IBW UO PpBseq saunbiy enuanray (9)

Aydeiboab pue ‘Ansnpul ‘uonendod 1o paseq pajeusy (q)

-pase )104}6() 0L Uy seseyoind sapnjour uebiyoy Jsesyinos (e)

Srof] ¢ w24 up8youpy sjpnha
66T ¢ A3 UBBILDIN-UON $S3|
%001 %001 F6191 g altiadayf
Buiunoy pjo [ [ouapy
048 GL O $ AL LD U
%l %l 9y L1 $ Aax ot piw
Y%l Y%l ‘ yC¢€ g @ Aai Yol os
Yl %051 18°02 g Al Ul ms
%Y 86'% $ A1~ Kuieq
Yol %6 LYt $ A31 gm0
%0 %01 LS €l $ A1 002
Yl 9sCt oL vy $ AL JuaY
%8¢ 949 LL'8 S Adl ueda)je
e/ 6¥'$T $ A1 3JB)S JO N0

e 3NUIADI | O11BUAOG

s (Buipuads
ueBiyoip Jo aleys se)
Bwpuads” soapys Koo

(enuanaJ Bupueb

Il JO a1eys se)
20IUT PAID

Jdsip”saaysT Gunod

SaIBUS AJUno)) pue [BUOIBIY G-V I[qR L




Table A-6. Economic Impact to Michigan: Jobs

Total (Direct Operations, Net Change in
Indirect, Tourism, and Michigan
Direct Operations Construction) Employment (e)
Jobs Lost (¢, Jobs Gained Jobs Lost Jobs Gained less
Years Jobs Gained d) (a. b) (¢, d) Jobs Lost (e)
2004 1.805 3,070 3,173 4,912 (1.738)
2005 1.839 3,131 2416 5,010 (2.594)
2006 1.876 3.164 2.464 5,110 (2.646)
2007 1.914 3.258 2.513 5.212 (2.699)
2008 1.952 3.323 - 2,564 5,316 C(2.733)
2009 1,991 . 3,389 2,615 5.423 (2.808)
2010 ' 2.031 3,457 2.667 5.531 (2.864)
2011 2,072 3.526 2.721 5.642 (2.921)
2012 2115 3.397 2,775 5.755 (2.980)
2013 2,155 3.669 2.830 5,870 (3.039)
2014 2.198 3.742 2.887 5.987 (3.100)
noles
a Construction assumed to occur entirely in 2004, actual construction will be spread

over multiple years.

b Facility size is unknown, s0 construction estimate is not precise.
Consumer expenditures per job, and average salary and overhead, and income
multipliers assumed the same for both new (casino-related) and displaced jobs

d Direct and indirect jobs include all casino-related employment from payroll and
purchases in Michigan.
e Net change is the difference between total new jobs (direct operation, indirect,

tourism and construction) gained, and total jobs lost, for the State of Michigan.

Anderson Economic Group LLC




TABLE A-7: Gaming Visits and Revenue Sources by County, Competitive Scenario One

Compstitive Market Made Up of Cument Casinos Only

Cutrent Casinos {No Wayland, New Baftaio,
or Emmett) Current Casinos pius Wayiand
Gamblers Annual Total Casino Annual Total Casind Annual Total Annual Total Annual Wayland Annual Waviand
County 21+ years Visits Revenu# Casino Visits Casino Revenue Visits Revenue
olals 1.120.080 4020845 & 26..,9'83.00:: ta8d.1/0 ¢ 355.148.85/ 33180.008 S 161.530.074

St Joseph IN )

or
Ar

1.73 217
k.

* Denotes that a portion of county is not inciuded in the Wayland Township market area and is therefore not included in the county resuits depicted here.
Source: Anderson Economic Group market assessment

Anderson Economic Group. LLC
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TABLE A-8: Gaming Visits and Revenue Sources by County, Compe’utlve Scenario Two
Competitive Market Made Up of Current Casinos Plus the New Buffaio and Emmett Casinos

Current and Proposed Casinos (No Wayland Current and Proposed Casinos pius Wayland
Gambiers Annual Total Casino Annual Total Casing Annual Total Annual Total Annual Wayland Annuai Wayland
County 21+ years Visits Revenug Casino Visits Casino Revenue Visits Revenuel
D.ao0.BUd @ 351 250 308 731000 o 382.776.185 1879H/T 3 §1.207.5<

jotals 1.120.080

463 528

595 083

~:§§‘ SN ARty A
105 199 $ ) k 1.369,951

* Denotes thal a portion of county is not ncluded in the Wayland Townshup market area and is theretore not inciuded in the county results depicied here.
Source: Andersen Economic Group market assessment

Anderson Economic Group. LLC. 40



Appendix B: Figures

Appendix B: Figures

This appendix includes:

Fioure |- Gaming Revenue Sources. 2004

Fioure 2: Stare vs. Qui-of-State Revenue. 2004

Fioure 3: Gross Expenditures in Michigan Ecdnomv. 2004-2014

Figure 4: Net Benefit 10 Michigan Economy, 2004-2014

Fieure 5: Net Benefit by Counnv of Region, 2004

Anderson Economic Group
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Figure 1. Gaming Revenue Sources, 2004

UsD (in millions)

Allegan Kent  Kalamazoo Otawa Barry ' SWMich SEMich Mid Mich N Mich  Qui-of-State
Counties & Regions

Figure 2. State vs. Out-of-State Revenue, 2004

16%

State Revenue
B Out of State Revenue

84%

Generated on 13-Feb-2003
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USD (in millions)

Figure 3. Gross Expenditures in Michigan Economy, 2004-2014

UsD (in millions)

250
200 -
150
100
50
0 R - Low R P . o e B £ i W - .
2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014
Years
Figure 4. Net Benefit to Michigan Economy, 2004-2014
10
-40 -
.30 ! ! | ! | ! ] ! | ! !
2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014
. . Y
Analysis: Anderson Economic Group, LLC cars
Data: Anderson Economic Group, LLC Generated on 13-Feb-2003
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100 -

USD (in millions)

! ! ! ] |

Figure 5. Net Benefit by County or Region, 2004

Allegan Kent Kalamazoo
) ) Counties & Regions
Analysis: Anderson Economic Group, LLC

Anderson Economic Group

QOuawa Barmv SW Mich SE Mich

Generated on 13-Feb-2003
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Appendix C: Model Schematic

Appendix C: Model Schematic

Appendix C includes:

Simulink Model Schematic

Anderson Economic Group
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FIRM PROFILE

About Anderson Econormic Group

About Anderson Economic Group

Anderson Economic Group, L.L.C. specializes in providing consulting services
in economics, finance, public policy, and geographic market assessments. Our
approach to work in these fields is based on our core principles of
professionalism. integrity, and expertise.

We insist on a high level of integrity in our analyses. together with technical
expertise in the field. For these reasons, work by Anderson Economic Group is
commonly used in legislative hearings, legal proceedings. and executive
strategy discussions.

Since our founding in 1996, our analysis has helped publicly-held corporations,
private businesses. governments. and non-profit organizations. Our work has
included markets throughout the United States, as well as in Canada. Mexico,
and Barbados. Recent Anderson Economic Group clients include:

Governments
« State of Michigan
« State of Wisconsin
» State of North Carolina
- City of Detroit. Michigan
« Oakland County, Michigan
» Van Buren. lonia. Barry. and Berrien Counties, Michigan
» Detroit-Wayne County Port Authority
» City of Norfolk, Virginia
« City of Fort Wayne. Indiana
« City of Big Rapids. Michigan

Businesses
« General Motors Corporation
« PG&E Generating
« Becks. North America
+«SBC and SBC Ameritech
«» The Detroit Lions
» Labatt USA

« Honda, Tovota, Mercedes-Benz, Lincoln-Mercury, and Ford dealerships or -
their associations

Anderson Economic Group
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PROJECT TEAM

About Anderson Economic Group

Nonprofit and Trade Organizations

« International Mass Retailers Association

« Hudson Institute

«Michigan Retailers Association

« Michigan Chamber of Commerce

« Telecommunications Association of Michigan
« Automation Alley

« American Automobile Manufacturers Association

Anderson Economic Group follows a quality assurance program based on the
elements of 1SO 9000. Among the quality assurance steps we insist upon are the
use of a written methodology: documentation of important sources; file organi-
zation and retention schedules; proper summarization of technical work for use
in public hearings or executive discussions; and high quality standards for writ-
ten reports and graphics.

Our firm’s web site. http://AndersonEconomicGroup.com, provides additional
information about AEG its services. and past projects.

This project team was led by Patrick L. Anderson, Principal. Anderson Eco-
nomic Group. He has nearly twentv vears of professional economics experi-
ence. including serving as the deputy budget director for the State of Michigan.
chief of staff for the Michigan Department of State. and as an economist for two
of Michigans largest financial institutions. as well as a graduate fellow in the
Central Intelligence Agency. He is the author of over 85 published monographs
and articles. which have appeared in The Hall Street Journal, Detroil News,
Detroil Free Press, Crain’s Detroit Business, Michigan Forward, American
Cutlook and other publications.

Christopher Cotton and Scott Watkins served as coauthors of the report. Mr.
Cotton. Consultant, has a background in economic development. market assess-
ments. and Geographic Information Systems (GIS) analysis. He serves as
AEG’s lead market consultant, and has led the expansion of the firm’s market
assessment services. Mr. Watkins, Consultant and Director of Marketing and
Administration at AEG. has a public policy and marketing background. He has
experience on AEG projects involving economic development and market
assessments.

Also contributing to the research and analytical portions of the project was Ithan
K. Geckil. Economist. Mr. Geckil assisted in the design of the economic impact
model. '

Anderson Economic Group
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NATIONAL GAMBLING IMPACT STUDY COMMISSION
800 North Capitol Street, N.-W., Suite 450, Washington, D.C. 20002
Tel: 202-523-8217; Fax: 202-523-4394

June 18, 1999

TO THE PRESIDENT, CONGRESS, GOVERNORS, AND TRIBAL LEADERS:

At the inaugura] meetng of this Commission two years ago, I stated that we had been
charged by Congress with “a very broad and very difficult task - to conduct 2 comprehensive legal
and facrual study of the social and economic implicatons of gambling in the United States.” We
have now completed that task. This Report presents the principal findings of that effort and the
recommendations we believe provide a coherent framework for acuon.

The Commission devoted considerable attenton and resources to discharging its
responsibilides, efforts which included holding 2 sedes of hearings around the country in which the
Commission and its Subcommirtees received testimony from hundreds of experts and members of
the public; making several site visits; commissioning original research; conducting surveys of the
existing, wide-ranging literature; and soliciting and receiving input from a broad array of individuals
and organizagons,

Despite these extensive efforts, we have pot exhausted the topic: the subject of gambling’s
impact is too extensive to be fully caprured in a single volume. Through our contracted research, we
have added important new informaton in several fields; but the need for addinonal research
remains. In fact, one of our most important conclusions is that far more data is needed in virrually
every area. But even though the need for addinonal information cannot be contested, this cannot be
allowed to become an excuse for inaction. It is likely that necessary informanon will always be in
short supply and insufficient to compe! agreement on conuoversial issues or to lay out 2 road map
for the furure. However, it is our belief that we have substandally reduced the uncertainnes that are
an mevitable part of that process.

Two years ago, I also stated that this Commuission had a diverse make-up, represenang broad
differences of opinion, and that I expected that diversity to be fully and forcefully voiced. 1believe
anyone who has been present at any of our proceedings will acknowledge that that was an accurate
forecast. That diversity did not necessarly make for quick decisions or easy consensus, but 1t did
ensure 2 healthy representadon of 2 wide range of interests and perspectves. One need not claim
perfection for the process to understand that this approach 1s the foundaton of represenuuve
democracy.

In the end, however, the unanimous adopdon of this Report speaks for itself. Thatis not to
say that every Commissioner has agreed with every point or recommendanon. Even in areas of
agreement, each Commissioner brought to our work his own point of view, some of which 1s
reflected in the individual statements appended to this Report. But the determinanon of the
Commissioners to search for common ground without sacrificing 1 vigorous advocacy of theur
perspective Is a testament to their dedicanon to public service.



This is the Report of a natonal Commission to the President, Congress, State Governors,
and Tobal Leaders. But although the growth of gambling is 2 national phenomenon, gambling irself
is of greatest concern to the individual communines in which it operates or 1s proposed to operate.
It is at that level that its impact is felt most keenly and where the debates surrounding this issue are
most energetcally contested. Those communites form no common front: one community may
welcome gambling as an economic salvaton, while its neighbor may regard it as anathema. As such,
there are few areas in which a single national, one-size-fits-all approach can be recommended.

Thus, with only 2 few exceptions in areas such as the Intemet, we agree that gambling is not
a subject to be settled at the national level, but 1s more appropdately addressed at the state, tibal,
and local levels. Itis our hope that this Report will help spatk a review and assessment of gambling
in those same communities and jursdictons. For that reason, we have recommended a pause in the
expansion of gambling in order to allow tme for an assessment of the costs and benefits already
visible, as well as those which remain to be idendfied The only certainty regarding these [EVIEWS 15
that any results will be as individual as the communiges undertaking them: some will decide to
curtail the gambling they already have, others may wish to remove exisung restraiats, Sull others may
conclude that their situadon requires no change. What is most important, however, 1s that these
reviews take place and that whatever decisions are made are informed ones.

The recommendations in this Report are not self-enactng. In the end, the usefulness of the
Commission’s work can only be measured by the actons of others, be they in government or in the
povate sector. Regardless of whether or not their actons draw directly upon the recommendatons -
in this Report or are the result of other efforts that this Commission may help prompt, it is our hope
that those who bear the responsibility for protecung and promoting the public’s welfare will ind
this Report useful toward that end. That alone would be sufficient reward for our efforts.

1 want to express my deep apprecianon o the members of this Comrrussion for their
perspectve, sacrifice, and commiument to a fair, balanced, and objectve analysis of the issue. Our
ability to come together with a unanimous Report is indicative of their diligence, as well as the
outstanding support provided by the Commussion’s staff.

On behalf of my fcﬂow Commissioners, thank you for the oppormunity to serve the
Amercan people.

Kay C. James
Chairman
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CHAPTER 1. OVERVIEW

Today the vast majority of Americans either
gamble recreationally and experience no ,
measurable side effects related to their gambling,
or they choose not to gamble at all. Regrettably,
some of them gamble in ways that harm
themselves, their families, and their
communities. This Commission’s research
suggests that 86 percent of Americans report
having gambled at least once dunng their lives.
Sixty-eight percent of Amernicans report having
gambled at least once in the past year.' In 1998,
people gambling in this country lost $50 billion
in legal wagering, a figure that has increased
every vear for over two decades, and often at
double-digit rates. And there is no end in sight:
Every prediction that the gambling market was
becoming saturated has proven to be premature.

THE EXPANSION OF LEGALIZED
GAMBLING

The most salient fact about gambling 1n
America—and the impetus for the creation of the
National Gambling Impact Study Commuission
(NGISC)y—is that over the past 23 years, the
United States has been transformed from a nation
in which legalized gambling was a limited and a
relatively rare phenomenon into one in which
such activity 1s common and growing. (See
Figure 1-1.) Today, all but two states have some
form of legalized gambling.” Pari-mutuel
racetracks and betting are the most widespread
form and are now legal in over 40 states; lottenes
have been established in 37 states and the
District of Columbia, with more states poised to
follow; Indian casinos operate in every region of
the country. Non-Indian casino gambling has
expanded from Nevada and Atlantic City to the
Mississippi Gulf Coast, Midwest riverboats, and

| . L.

National Opinion Rescarch Center, Gambling Impact and Behavior
Study, Report to the National Gambling Impact Study Commission,
Apnl I, 1999, p. 6.

R
Hawaii and Utah have no legal gambling; pan-mutuel horse racing
is legal in Tennessee, but no racetracks are currently operating there.

western mining towns. As gambling sites
proliferate on the Internet and telephone
gambling is legalized in more states, an
increasingly large fraction of the public can place
a bet without ever leaving home at all.
Universally available, “round-the-clock”
gambling may soon be a reality.

Once exotic, gambling has quickly taken its
place in mainstream culture: Televised
megabucks drawings; senior citizens’ day-trips
to nearby casinos; and the transformation of Las
Vegas into family fmendly theme resorts, in
which gambling is but one of a menu of
attractions, have become familiar backdrops to
daily life.

IMPACT AND CONTROVERSY

This massive and rapid transformation clearly
has had significant economic and social impacts
on individuals, communities, and on the United
States as o whole. But what are they? And is the
net impact positive or negative?

Not surpnisingly, the spread of legalized
gambling has spawned a range of public debates,
infused with the drama of contests between great
interests and sharpened by a visceral emotional
intensity. Typically, proponents of gambling
choose to stress the potential economic benefits
that the gambling industry can produce, such as
jobs, investment, economic development, and
enhanced tax revenues; whereas opponents
underline the possible social costs, such as
pathological gambling, crime, and other
maladies.

Many of the positive economic impacts are in
fact easy to point to if not always to quantify:
Sleepy backwaters have become metropolises
almost overnight; skyscrapers rise on the beaches
at once-fading tourist areas; legions of
employees testify to the hope and opportunities
that the casinos have brought them and their
families; some Indian nations have leapt from
prolonged neglect and deprivation to sudden
abundance. Gambling has not just made the
desert bloom in Las Vegas but has made it the
fastest growing city in the United States.

Overview
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dthers, however, tell a different tale—of lives
nd families devastated by problem gambling, of
valled-off oases of prosperity surrounded by
Jlighted communities, of 2 massive transfer of
noney from the poor to the well-off, of a Puritan
vork ethic giving way to a pursuit of easy

noney.

Nhich of these images is true? If elements of
»oth exist, how does one weigh them? Assuming
. assessment 1s even possible, what should be
tone?

“hese are obvious questions, but few answers
uggest themselves as readily, at least not to all
ybservers. Certainties may abound for the
espective partisans; but the ongoing public
lebate is evidence that these viewpoints have not
ret settled the matter. It was for this reason that
he NGISC was created and given a mandate to
nvestigate and report on the impact of gambling
n America. The task set by Congress—one
vhich the Commissioners confirmed in their
»wn deliberations—was not to shoulder the
mpossible burden of resolving all disputes, but
nstead to provide far greater clarity regarding
vhat 3s really happening in our country, In
service of the informed public debate that 1s a
rrerequisite for decisionmaking in a democratic
society.

4 Moving Target

Sambling is an ephemeral subject, the study of it
s frustrated by the apparently solid repeatedly
slipping away. A good starting point is a
-ecognition that the gambling “industry” 1s far
Tom monolithic. Instead, it is composed of
-elatively discrete segments: Casinos
‘commercial and trnibal), state-run lottenes, par-
nutuel wagening, sports wagering, charitable
zambling, Intemet gambling, stand-alone
:lectronic gambling devices (EGD’s) (such as
video poker and video keno), and so forth. Each
‘orm of gambling can, in turn, be divided or
1ggregated into a vanety of other groupings. For
:xample, pari-mutuel wagerning includes the

subgroups of horse racing, dog racing, and jai
alai. In addiuion, the terms “convenience

- gambling” and “retail gambling” have often been

used to describe stand-alone slot machines, video
keno, video poker, and other EGD’s that have
proliferated in bars, truck stops, convenience
stores, and a variety of other locations across
several states. This term may also be applied to
many lottery games. (These groupings will be
discussed in greater detail later in this report.)

Each group has its own distinct set of 1ssues,
communities of interests, and balance sheets of
assets and habilities. For example, lottenes
capture enormous revenues for state
governments, ostensibly benefiting the general
public in the form of enhanced services, such as
education. But critics charge that the states
knowingly target their poorest citizens,
employing aggressive and misleading advertising
to induce these individuals to gamble away their
limited means. Casinos spark different
discussiens. In Atlantic City, the casinos have
transformed the Boardwalk and provide
employment for thousands of workers. But
opponents point to the unredeemed blight only
blocks away, made worse by elevated levels of
crime that some attribute to the presence of
gambling. And so-called convenience gambling
may help marginal businesses survive, but at the
cost of bringing a poorly regulated form of
gambling into the hearts of communities. The
Imemnet brings its own assortment of
imponderable issues.

The fortunes of each segment also differ greatly.
As a group, the destination casinos have done
well. Las Vegas, like Amenca, constantly
reinvents itself, with an endless line of new
projects. Indian gambling has expanded rapidly,
but with enormous disparities in results. Pan-
mutuel racetracks have kept their heads above
water in the face of increasing competition for
gambling dollars, but often only at the price of
mutating into quasi-casinos. Lotiery revenues
have plateaued, prompting some to expand their
inventory to include ever-more controversial
sources of income, such as video keno.

Jverview
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Figure 1-1
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The terrain also is becoming more complicated.
As gambling has expanded, 1t has continued to
evolve. Technology and competitive pressures
have joined to produce new forms, with the onset
of the Internet promising to redefine the entire
industry.

The participants in the various debates are
similarly vanied. Even the designations
“proponents” and “opponents” must be applied
with care because opponents can include those
opposed to all gambling, those content with the
current extent of gambling but opposed to its
expansion, those favoring one type of gambling
but opposed to another, and those who simply
want to keep gambling out of their particular
comrmnunity, the latter being less motivated by
questions of probity than of zoning. Proponents
can be similarly divided: Few people in the
casino industry welcome the advent of gambling
on the Internet, and the owners of racetracks are
no friends of the state lotteries. Similarly, if polls
are to be believed, a clear majority of Americans
favor the continued legalization of gambling (in
fact, in any given vear a majonty of Americans
report having gambled; see Figure 1-2) but a
clear majonty also opposes unlimited gambling,
preferming continued regulation. Drawing the line
on gambling has proven difficult; and, in fact,
most lines in this area become blurred when
examined closely. But governments are in
business to draw lines, and draw them they do.

THE ROLE OF GOVERNMENT

The public has voted either by a statewide
referendum and/or local option election for the
establishment or continued operation of
commercial casino gambling in 9 of 11 states
where commercial casinos are perrmitted.
Similarly, the public has approved state lotteries
via the ballot box in 27 of 38 instances where
lotteries have been enacted. Whatever the case,
whether gambling is introduced by popular
referendum or by the decision of elected
officials, we must recognize the important role
played by government in the industry’s growth
and development. Government decisions have
influenced the expansion of gambling in

Amenca, and influencing those decisions is the
principal objective of most of the public debates
on this issue.

Although some would argue that gambling is a
business like any other and, consequently, should
be treated as such, in fact it is almost universally
regarded as something different, requiring
special rules and treatment, and enhanced
scrutiny by government and citizens alike. Even
in the flagship state of Nevada, operation of a
gambling enterprise 1s explicitly defined as a
“privilege,” an activity quite apart from running
a restaurant, manufacturing furniture, or raising
coftton.

Unlike other businesses in which the market is
the principal determinant, the shape and ‘
operation of legalized gambling has been largely
a product of government decisions. This is most
obvious in the state lotteries, where governments
have not just sanctioned gambling but have
become its enthusiastic purveyors, legislating
themselves an envied monopoly; and in Native
American tnbal gambling, where tribal nations
own, and their governments often operate,
casinos and other gambling enterprises.

~ But the role of government 1s hardly less

pervasive in other forms of gambling:
Governments determine which kinds of
gambling will be permitted and which will not;
the number, location, and size of establishments
allowed; the conditions under which they
operate; who may utilize them and under what
conditions; who may work for them; even who
may own them. All of this is in addition to the
normal range of governmental activity in areas
such as taxes, regulations, and so forth. And,
because governments determine the level and
type of competition to be permitted—granting,
amending, and revoking monopolies, and
restricting or enhancing competition almost at
wilk—they also are a key determinant of the
various industries’ potential profits and losses.

No Master Plan

To say that gambling has grown and taken shape
in obelsance to government decisions does not
imply that there was a well thought-out, overall

Overview
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.

plan. All too commonly, actual results have
diverged from stated intentions, at times
completely surprising the decisionmakers. There
are many reasons for this awkward fact.

In the U.S. federalist system, use of the term
“government” can easily mislead: Far from a
single actor with a clear-eyed vision and unified
direction, it 1s in fact a mix of authorities, with
functions and decisionmaking divided into many
levels—f{ederal, state, local, and others, including
tnibal. Each of these plays an active role in
determining the shape of legalized gambling.
The states have always had the primary
responsibility for gambling decisions and almost
certainly will continue to do so for the
foreseeable future. Many states, however, have
delegated considerable authority to local
junisdictions, often including such key decisions
as whether or not gambling will be permitted in
their communities. And the federal government
plays an ever-greater role: Indian gambling
sprang into being as a result of federal court
decisions and congressional Jegislation; and even
the states concede that only Washington has the
potential to confrol gambling on the Internet.

And almost none of the actors coordinate their
decisions with one another. The federal
government did not poll the states when it
authonzed Indian gambling within their borders,
nor have Mississippi and Louisiana—nor, for
that matter, any other state—seen fit to adopt a
common approach to gambling. In fact, rivalry
and competition for investment and revenues
have been far more common factors in
government decisionmaking regarding gambling
than have any impulses toward joint planning.

Those decisions generally have been reactive,
dniven more by pressures of the day than by an
abstract debate about the public welfare. One of
the most powerful motivations has been the
pursuit of revenues. It is easy to understand the
impetus: Faced with stiff public resistance to tax
increases as well as incessant demands for
increased or improved public services from the
same citizens, tax revenues from gambling can
easily be portrayed as a relatively painless
method of resolving this dilemma.

Lottenies and riverboat casinos offer the clearest
examples of this reactive behavior on the part of
legisiatures. The modemn history of lotteries
demonstrates that when a state authorizes a
lottery, inevitably citizens from neighboring
states without lotteries will cross the border to
purchase tickets. The apparent loss of potential
tax revenues by these latter states often gives rise
to demands that they institute lotteries of their
own, in order to keep this money in-state,-for use
at home. Once any of these states installs a

“lottery, however, the same dynamic will assert

itself in still other states further afield. This
competitive ripple effect is a key reason why
lotteries now exist in 37 states and the District of
Columbia, with more poised to join the list.

The same pattern surfaced in legislative debates
regarding niverboat casincs. As the great
majority of these casinos have been sited on
borders with other states, they quickly gave rise
to charges of one state “raiding” the pocketbooks
of its neighbors. This often prompted cries in the
affected states to respond by licensing their own
riverboats which, when generously distributed
along their own borders, in turn, ofien sumulated
similar reactions from other states far removed
from the oniginal instigator. For both iotteries
and riverboat casinos, the immediate legislative
attempt to capture fleeing tax dollars created a
powerful yet usually unacknowledged dynamic
for the expansion of gambling. Some believe
another contributing factor has been the
increasing volume of political contributions from
interests with an economic stake in virtually
every place expansion is sought.

Cntics have asserted that this legislative pursuit
of revenues has occurred at the expense of
consideration of the public welfare, a serious
charge indeed, albeit an unproveable one. But
advocates have successfully deploved many
other arguments for legalizing or expanding
gambling: economic development for
economically depressed areas, the general
promotion of business for the investment and
employment opportunities it can bring with it
undermining illegal gambling and the organized
crime it supports, and so forth. There is even the
eminently democratic motivation of responding
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0 public demand: A number of election
-ampaigns and referenda have been successfully
wvaged on the issue of legalizing or expanding
zambling.

THE LACK OF INFORMATION

Presumably, many of the debates could be settled
f either the benefits or costs of gambling could
e shown to be significantly greater than the
other. But such a neat resolution has evaded
would-be arbiters. Efforts to assess the various
:laims by proponents and opponents quickly
encounter gambling’s third defining
characteristic—the lack of reliable information.
Regarding gambling, the available information
on economic and social impact 1s spotty at best
and usually inadequate for an informed
discussion let alone decision. On examination,
much of what Amencans think they know about
gambling turns out to be exaggerated or taken
out of context. And much of the information in
circulation is inaccurate or even false, although
often loudly voiced by adherents. Add to this the
fact that many of the studies that do exist were
contracted by partisans of one point of view or
another and uncertainty becomes an
understandable result. Nevertheless, decisions
must be made and governments have shown little
hesitation in making them.

The problem 1s not simply one of gathering
information. Legalized gambling on a wide scale
1s 2 new phenomenon in modern America and
much of the relevant research is in its infancy.
Many phenomena are only now beginning to be
recognized and defined, a prerequisite to
gathenng useful information. And many of the
key varables are difficult to quantify: Can the
dollar costs of divorce or bankruptcy adequately
capture the human suffering caused by problem
gambling?

The more difficult the measurement; the more
the weighing of competing claims retreats from
science to art or, with even greater uncertainty,
to politics. Nevertheless, the lack of information
will not reduce the pressures on governments to
make decisions.

To take but one example: What are the economic
impacts of gambling? The answer In great part
depends on the context selected. On an
individual basis, it 1s obvious that some people
benefit and others do not, including both
gamblers and nongamblers. The larger the group
examined, however, the more ambiguous the
possible conclusions. Single communities
boasting a positive impact can readily be found,
but the radius of their concerns usually does not
extend to surrounding areas where negative
consequences for others may surface as a direct
consequence of this good fortune, such as loss of
business, increases in crime, reduced tax
revenues, and problem gamblers taking their
problems home.

For example, gambling has been touted as an
instrument of economic development, especially
for poorer areas. In communities like Tunica,
Mississippi, the armival of large-scale gambling
has had a highiy visible and generally positive
role, bringing with it capital investment,
increased tax revenues, and enhanced public
services, as well as vastly expanded employment
opportunities and health-care benefits for many
people who formerly were without much of
either. But some argue that that prosperity is
offset by negative impacts in the surrounding
area, including nearby Memphis, a major source
of casino patrons. But even if the communities in
the immediate area were seen to benefit, or at
Jeast not to suffer, what can be said 2bout the
impact beyond? Is California hurt, helped, or left
untouched by gambling in Nevada? Some claim
that Californians leave their spending money and
tax dollars in Nevada and bring back a slew of
economic and social costs, such as pathological
gambling. There are surpnisingly few
independent studies that have addressed issues
such as these. And as for the impact on the
national economy, efforts to estimate the net
impact of gambling on national statistics such as
investment, savings, economic growth, and so
forth, break down in the face of our limited
knowledge.

But even when the economic benefits are clear
and agreed upon, there are other equally
important issues to be decided. In fact, the heart
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of the debate over gambling pits possible
economic benefits against assumed social costs.
What are the broad impacts of gambling on
society, on the tenor of our communities’ lives,
on the weakest among us? Because they
mevitably involve highly subjective, non-
quantifiable factors, assessing these is a more
controversial exercise than the more pleasant
task of estimating economic benefits. How can
one ruined life be compared with the benefits
provided to another? How can the actual costs of
gambling-related crime be measured? Where 1s
the algorithm that would allow the pursuit of
happiness to be measured against the blunt
numbers of pathological gambling?

Time for a Pause

It may be that the expansion of gambling
accurately reflects the will of the people, as
expressed in referenda, state legislatures, tribal
reservations, and in Washington. The impressive
financial resources already.accounted for by
businesses, workers, and public officiais further
strengthen the industry’s ability to voice its
interests. This Commission, however, believes
that gambling 1s not merely a business like any
other and that it should remain carefully
regulated. Some Commissioners would wish it to
be far more restricted, perhaps even prohibited.
But overall, all agree that the country has gone
very far very fast regarding an activity the
consequences of which, frankly, no one really
knows much about.

In an attempt to better understand those
consequences, this Commission has examined
many issues, received testimony from hundreds
of individuals and organizations, and deliberated
over a period of 2 years. This broad ingathering
of information and discussion of issues wil] be
reflected in the following chapters, which outline
the parameters of the many debates, discuss the
available evidence, and offer recommendations.
Inevitably for a Commission of such diverse
makeup, some differences in viewpoint refuse to
melt away and the existing evidence is
insufficient to compel a consensus. But there is
an encouraging breadth of agreement among

Commussioners on many individual issues, such
as the immediate need to address pathological
gambling; and on one big issue: The
Commissioners believe it is time to consider a
pause in the expansion of gambling.

The purpose of the pause is not to wait for
definitive answers to the subjects of dispute,
because those may never come. Additional
useful information is, of course, to be hoped for.
But the continuing evolution of this dynamic
industry has produced visible changes even in
the short lifetime of this Commission and
indicates that research will always trail far
behind the issues of the day and moment.
Instead, the purpose of this recommended pause
1s to encourage govermments to do what to date
few if any have done: To survey the results of
their decisions and to determine if they have
chosen wisely

Y.

To restate: Virtually every aspect of legalized
gambling is'shaped by government decisions.
Yet, virtually no state has conformed 1ts
decisions in this area to any overall plan, or even
to 1ts own stated objectives. Instead, in almost
every state whatever policy exists toward
gambling 1s more a collection of incremental and
disconnected decisions than the result of
deliberate purpose. The record of the federal
government 1s even less laudatory. It is an open
question whether the collective impact of
decisions 1s even recognized by their makers,
much less wanted by them. Does the result
accord with the public good? What harmful
effects could be remedied? Which benefits are
being unnecessarily passed up?

Without a pause and reflection the future does
indeed look wornsome. Were one to use the
experience of the last quarter century to predict
the evolution of gambling over the next, a likely
scenario would be for gambling to continue to
become more and more common, ultimately
omnipresent in our lives and those of our
children, with consequences no one can profess
to know.

The Commission, through its research agenda,
has added substantially to what i1s known about
the impact of gambling in the United States. The
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Commuission also has tried to survey the universe

of information available from other sources. But .

it 1s clear that Americans need to know more. In
this context, the Commission’s call for a pause
should be taken as a challenge—a challenge to
intensify the effort to increase our understanding
>f the costs and the benefits of gambling and
ieal with them accordingly. Policymakers and
‘he public should seek a comprehensive
svaluation of gambling’s impact so far and of the
mplications of future decisions to expand
zambling. In fact, state and local versions of this
—ommission may be an appropriate mechanism
o oversee such research. If such groups are
‘ormed they will find as did the Commission that
he search for answers takes time. Therefore,
some policymakers at every level may wish to
mpose an explicit moratorium on gambling

expansion while awaiting further research and
assessment.

Although some communities may decide to
restrict or even ban existing gambling, there is
not much prospect of its being outlawed

altogether. It 1s clear that the Amencan people
want legalized gambling and it has already sunk
deep economic and other roots in many
communities. Its form and extent may change; it
may even disappear altogether. But for the
present, it 1s a reality. The balance between its
benefits and costs, however, is not fixed. To a
welcome extent, that appears to lie within our
power to determine. We can seek to shape the
world we live 1n or simply allow it to shape us. It
is in service of the former that this Final Report
and its recommendations are offered.
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(reference A) and statute (reference L), but only’ as to rules or regulations ™ - ‘~‘ A
promulgated subsequent to-adjournment.. The answer is no. The legislature - ) 3

may not of course accomplish indirectly what it cannot .do d:rectly._..._.Asf :
earlier recited -herein; the, ‘only existing .*authority"- of - ‘the- legislature itself
‘(othcr than acting-by. bill) 16, ‘suspend: rules’ or ‘regulations filed" durmg.ses-.

~ sion, "is” the': “lcgislatwc‘ disapproval" : procedu under./reference '3, -m
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acts eﬁecnvely only b
force and effect. of, law,
" legislative will, : p :
others than the members f:the house .0 houscs adoptmg t:
A [)etroi! a ' v269 Mich: 43

o

p
than legislative action pursuant to said- constltut nal autho zation:" Finall
since the constitutional authorization is specnﬁca!ly restricted- to ‘rulés and” - o
regulations promulgated berween sessions, the !egls]aturc is thhout authonty‘ R R
to confer the power on the joint committee: during sessions. -

(4) .a. As already mdncated thc Iegxslatur “authontv.
hy concurrent resolu_tmn,

1943, may not constxtuhonally be, amiended " to: give either ‘the egislature™:” -
itself or its joint committee - on’ administrative ‘rules the actual legal power

to sugpend, by concurrent or other rcsoluuon. rules or- regulatnons ﬁled '
during session,

b. Smce however, the very “authomy" of the legxslaturc :tself to reccrd e
“legislative dxsapproval ”“‘t_:ommutlonally accomphshes, s we havc no!edv
. but risk- repetinon mphasize,: no: A on’: to

tion 8e of the Act (MSA' §: 3 560(l4e) ‘C.L: 1948 :§ 24, 78e.7: .
Act 161, P, A 1964) gave such authority to the Jmnt comrmttce, but only
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,.'5‘.72; B

_,v.:"béﬁ‘lvee‘n,'sess:o:vxgl'arﬂ)d‘ég;to rules € een
* - gidered by the legislature.”! Neither 1947-48. 0.A.G. No.-45

~-No..3352 (Vol. 1I) p. 246 (at which’time

. -viding, ‘howev

;..:3"

rules promulgated pursuant to-this act .and which have.niot been theretofore: con-:
sideréd by the legislature:- The committeé so .created. shall consider all suchrules

EEET

_the ‘committee appear violative of the -legislative intent. of those’ statutes - under
"which they were made. If, after hearing, the committee .is of the opinion” that

8,:

sidering a comparable statutory provision) nor earlier. quoted 1957-58 ¢

as when finally repealed) ‘undertook:to pass‘on the. constitutionality ‘of:
a staiute as to pending but not yet effective:rules. ‘As you will note, Section’
8e authorized a resolution which: was not only a mere recommendation .
(“ought to be revoked or altered”), but actually a preliminary récommenda-"

tion; that is, preliminary to the full Jegislature's:later recommendation; (by
joint resolution) of “legislative disapproval,” in the ‘évent the agency. per- .~

sisted in the offending rule. You may, of course, if you wish, use:
Section 8e as .the model for your ame: ent: of :sai '

exclusively. to rules’ already effective), only a’ comparable.I¢

statute, can revoke that rule-making powe
ican’ lawfally, (éxcept. for: Michigan: Coristit

1+The legislature may" provide by concurrent resolution for the - ereation: of a-
joint committee on administrative rules which:shall be empowered to mect during
the interim between sessions of the legislature, and to which"shall be ‘referred all .

referred t0.it, and shall conduct hearings on:those rules which’in.the opinion’ of

any ‘such rule ought to be revoked or. altered, it-may .adopt a’ resolution’ to ‘that -
effect setting forth the reasons therefor,. and shall transmit' such resolution ta the -
agency affected. If, after such committee .action, the “agency involved persists in .-
the offending rule, the committee or any ‘member thereof, or any member of the
legislature, may introduce at the next legislative  session a concurrent resolution
declaring the legislative intent and expressing the determination of the legisiature
that such rule should be revoked or altered. Adoption of such concurrent resolu-
tion shall constitute legislativeé disapproval of the rule, but rejection of ‘the’resolu-
tion shall not necessarily be construed as legislative approval of such rule. If |
any agency shall persist in a rule disapproved by the legislature, the same may be

abrogated - by legislation. . The .committee shall in every case’ report. to “the .- '

legislature_at the commencement of its. next session its doings in the intérim.The
committee shall also have such powers as are granted to.it by any’other statute

T A LA AEEAT B S B e T T

i, Ty Wt AT
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(5) ,~Your final® question-inquires i ges; - if - any;:
to be made in'Michigan Constitution 1963, Afticle IV, Sectnon :37 (reférence:
A) to give the legislature power to suspend a pending but not: yet effective
ndmmnstratnve mle,« p(omutgated durmg sessxon, by concurrent resolution

“but’ constitutes ‘the .
mtenm consmuttonal

and pass upon . ¢ rule; The anguage," “suspend
only, not an expedxent of. mdu'ect legxslahve dnsapproval»or

as follows
“The Ieglslature may, by ‘either ifs*Concurrent resolution. or the reso-
lution of its joint committee on -administrative ‘rules, temporanly or
permanently suspeiid any rule or regulallon of an administrative agency,',
promulgated but not yet effective.. Said joint committee may ‘exercise - -
such power as to ru!es or regulauons promulgated between sessions.” .

This completa my answers to the several qucstnons you have rmnted

test by physxcxan, nurse and medncal technig'd

The térm “direction”. in’ section . 825a ‘of ‘the Motor Vehicle . :
require the personal presence of a licensed physician ‘when a licensed
nurse or medical technician withdraws blood from a person for chemical .
analysis . provu!ed appropnate dzrechons have been ngen by a hcensed,; ;
physxcmn. o o

‘No.. 4559 -

"':‘Prosecutmg Attorney
- Cheboygan,: chhtgan,49721
You have askéd my. 'opuuon on the followmg questnon ‘pértaining’ to"Act

104, P.A. 1964, relating to the withdrawal of- blood from a person | fm- the
purpose -of analysxs for alcohol content- SR
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: "A concurren resolut!on élarifyin
Act No. 274 01‘ hi ’ubuc

se
No. 274 of- the Public “Ac
sentntlves, provlded 'that

“Whereas Such’f bill- wns _conside
.during the ruah of the final dnys of ‘the 19390 ses {1
was not .dlscovered -until .after the -amendnients had
agreed to, the biil enrolled and the act: signed ang;:

“Wherena Such mistake hag resuited in the contusion as- to the proper: e
lnterpretation of the act; now therefore be it ..

“Resolved hy the Senate.(the House of Bepresentatives concurring),nf
That it was;the: lntentlon of the  Leglslature in" paasing Houss Bill No. 19,
. Act’ o._,zj{4o the. P

‘and such mistake "
been ndopted and-,;.._

t:Bas been’ held:in séveral:
hat legislatlon cannot stituved

v,lnw mny not be amended by such';---» :

rormer oplnions of -the Attomey Genera_"
by eoncurrent rosolutlons and nlso that
method., - c

Attomey Geneml Biemxlul 'Report 193‘3—1934 page 275
Report 1937-1038 page 203

In an opinion ot Ho Pntric ,
State of. Michiga s Y
j supru)- it was sald

,tormex: Attorney. Geneml ot the
ial” Report,  1083-1934, pag‘e 27

RN ‘Allvleglslatton by the légl
elther house of the. leglslature.’

: “Sectlon 21 provldes as. foll
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act 8 - tnke erfect or. be in“force’
from the end: ot the session at; which the:sa
legislature may. give immediat i
. .acts lmmediately necesgiry’ £ 3
. henlth ‘or safety by a two‘thirds vol
house.’ .

“Section 22:

- % No- bill shall- be. passed or: become " ~at any
the legislature until it has been: printed-iand- in ‘the posseaaion 0
- house for -at least five days. .No bill shall be- passed at a. special’ pession
of the leglslature on any.other. subjecta’ than ‘those expréssly. s ted ;in
. the’.governor's. :proclamation ‘or .pabmitted: by speclal: message 1l
“shall tered ‘'or amended-on ifs:pa hr ther ho 3008 ¢

“Attention is called to the fact that under -t
€ 9, it was provlded that every ml
; sion of

“Kelly V8. Stnte 1
: Olds vs. State “Lani Commlssioner 34

“The Constltntion of ©1908, it will . '
resolution’ and provlded speciﬁmlly,in Sectlon 10 th&t all legislatlon
shall be by bill. - - -

“The construction to be placed upon the Constitution ‘wé belleve. 18 the
... 8ame ad statutory;: construction which may “be: summarized at ollows
T qp 4§ well ‘settled ‘that ‘an exceptionin:a’ un

-amrmation of .the application: of its provislons' toall othe" casen not.
" excepted, and- excludes all other ‘exceptions.’ 20 RCL. 983, o
“ & ‘Under the legal maxim of construction:that” éxpress ‘mentio .one
: thing implies the exclusion ‘of other.similar. things, there 18 reason _in the

:contention that, the act havlng expressly ‘named -certaln’ lens made: 8ub-

ordinate, it by impleation exXcludes- others  not:’mentioned, -upon  the .

presumption that, having designated some, the legislature deslgnated all> .

it was Intended the act should include. ' ) :

“Marshall v. Wabash R. Co., 201 Mich. 167

- “Under the rule above quoted a1 joint or._concurrent resolutlon cannot

be construed to be authorized for the purposo of origimting or amendmg

leginlation, L

“Joint Resolution - No. 05 was lutroduced June 16, 1938,-4; and.,,.was s
passed on the sameé date. - - 7 B A T R L SR
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Biat
foll

to all omployecs, byt only to th
“the efficfent and orderly

The statute
Compiled : Law,

0se employees whose
operation of th.e.hospitgl.f' .

notes and in
.carry - language;, pr
designation that }
day of the week' ¢
of designation r '
work. or:labor,.. -Physical. X

- "Act 104 of the Public Acts ot 1037, same elng
tlon of thé laws organizing hospitals. for. the 1
a state hospital commlssion .and deflui
Section 1a thereof that the commiagsi
Soverning the policies of the _com

Section 2 of saig act. provides:.

_“Second, Take charge of the geheral intorests of the Institutions. herefn -
bameéd and “goe: hat: {tg deslgn 18 “carr fato . effect. according’ toila
" .. 4nd its by-laws,: 1 " S

. Btibséotion 7

ther

n the nature of ‘s recodifica:
nsane, et cetera, and creating -
ng 18 powers angd dutles, provides in
on shall “adopt all rules an .regulations
misslon,”;ct cetera, -and -subsection /% of
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You wm notive the amending amtute omlts the clnuae pertainin
of townahip trensnrers to that otﬁce for: more than two.years in

- Resoliztion: ia not a legishﬁu emetment.f

Mn. Jom\' B. -Smxc:.
Commissioner, State Departmcnt
of Agriculiure,
Lansging, Michigon.

Drar Sim:
Receipt i3 ncknowledged of a copy ot Senate Resolution No, 1.), adopted

Japuary 205, 1939, and providing as follows:

“Resolved, That the Attorney Geneml of the Smte of Michlgnn and
the Board of Control of the Michigan State Fair be and they are. hereby.
directed  to take the: proper legal_steps. to provide for' the. dedicaUo
the City of Detroit .of ‘a. suficient amount ‘of ‘State: Falr. property {
sure a public street extending rorth from. ‘Stete Fal ’Avenue.
" Avenue would be extended: to the Eight Mile: Road : Provide
That provisions ‘are made for the right of the’ State Fa

- close thé gates, thus ‘temporarily: ‘suspending theé, useiof such
‘and if, in the judgment of the State, Falr nthorlti it 48 to 'the!
- interest in the. operation ‘'of the State Fair:
-during fhe perlod ‘of ‘holding. the said: m«:mgnn State,_,

Attention should first be called to the fact that “Board of Control of the._
Michigan State Falr” ig a mlsnomer, the correct title belng “I&oard of Maxx- o
- agers of the Michigan State Fair.” e o .
The powers of this board are prescrlbed by Secti'on' 5004:,1-
of Michigan for the year 1929, as follows:. A .
ds. and other property thnt HOW: ia. or,

ichigan, or in the “peopl sald state;
conducting agrlcultural anq'
by

ifor ‘the pnrpo" i Qi
fairs, and for-othel i 1.pa ; ereby; pin

" department of ‘agricul The state, departmen “of-mgricuita

fzed to nccept, oD behnl ot the stnte, granta ax convey&nce 4
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for such purposes or for any
and to cousent: to jsach condi

Hons': alfectins the ase thereof ag. may bc
: “the ‘name of

Emphasi:*’i plnaed upon‘the mct that the title. toithe: land’ occupted by’ the .
wchlgun ‘Btate-Falr In Wayne County:. ‘rests’ th people cf‘the ‘Btate of -
Michigan'by. conveyance made April 6, 1921. Lol :

The resolution’ o questlon attempts to bring bpn nveyance of 1 po
tion of this-land. That conveyance may be made, by the state’ ia unqnestioncd
but the method of conveyance here attempted is not efteetual. , ,

“A_ state has in geneml the same rights and powem in respect ot
promnv a8 an individoal. It may acgiire. property, real. or personal,:.
" by couveyance, * ¢ * The power of the state in respect of its property o
rights 18 vested In the legiglature, and the legistature alone can éexercise 7
the power necessary. to the enjoyment and. protection of those rigbta, by '
the ennetment of statutes tor that purpose : ‘ ‘

tate purposes does” not. _
"It is state property,. to 'sll. intents” and - purposes, : ;
ense of title: thereto ‘bet ormnny vested in the ntate. 25 R. 0. L. 3&0

. Previous opinions of this department. hnve dealt with’ the authority of the ok
$tate Board of Agriculture and - the- Managers of the State Falr. Attertion is .
directed to the Blennial Repo ot the Attomey Geneml ror the ycars 1933-34
- at Page 131 where it is said 1. .

© legislatlve: enactment."_

It u lense mny not be nmde without !egislative ennctment ‘& fortior! # deed.
or conveyance such as that contemplated by the present Resolntion cannot be
made witbhout legislative epactment.. . .

A similar question was passed npon by thia department in connection with ‘
“the authority of the State doapital Tmatees Justice W W Potter, then At- B
torney Geneml of this State, cont.luded I . L o

“that only the legislamre ot the- Btate by the enuctment of a lnw may
" suthorfize the conveyance of state property." Oplnions of the Attomey
General, 192&28, Page (04, , .

In 1935 the guestion arose as to whether ‘the Commisskmer of Agrimﬂture
might lease the State Fair Grounds race track for racing purposes. It was held
thal nuthority was granted In Act No, 199, Public Acts of 1933, for this Jease.
Opinlons of the Attorney (eueral. 1936-36, Page 3.

It is to Le noted, however, that a special leglalative ennctment gave this
nuihority,

1t in well settited that the Resolution under discussion does not have the
force of nw. The Coustitution of thig State, Chapter V, Scetions 19 to 28, in-
cruslve, denls with the methods to be followed in enaoting laws of the State.

2

A

2

v
Y
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L : " Detroit Sa .
" Boyer-Qampdell Co. v. F

In the Iatter case it is sald: _ : . S
" wLegiilative resolutions are not. law, although they .ire entitled’ to n
spectful consideration. .7 0 . o RS R O

Very traly yours,
S THOMAS,

KGFP:mns

‘ .:mmmnonm 3 of Act 85 of the P.:

U irequire’ that fees provided. for in: sectiva’ 11 of “Aet: 4!
© "t be.paid by corporations mming Ihelrmm

Mz, Pavr IL Toop, Chairman, ;
Mich. Public Utilitics Commission,
Lansging, Michkigan.

Dear Six: - : T : N
You have r«uested the opinion of this department as to the applicability -
of the provisions of Section 3 of Act 853 of the Public Acts of 1921, as amended,
on the right to charge “sccurities fees” provided for in Section 11 of Act 419
of the Public Acts of 1919, from corporations: renewing -thelr co rate

ence. T S IR S BT R PR T

You specifically. Inquire as to whether “the newal of corporaté existence:
- carries with it such a reissuance of .secir‘itibraabto.‘cnu?tor;payment ofith

securities fees provided for in Act 419 of the Publie Aéts of 1819,

The only authority of your commission ‘to. collect so-called
‘is that found in Act 418 of the Public-Acts of 1919, entifled: “An
for the regulation and control of _cortaln: public utilities: operated ;
glate: to create a pablic utilities corsmission. and to défine ‘the’ powers and *
duties thereof” ete. Section 11 thereof, same being Section 11018 of the Com-
piled Laws of 1929, reads in parts ag follows: o .

*\Whenever any stocks, bonds. uotes or other evidences of. Indebtedness
are authorized by the commission. to he. tasued 1o acvordance with any. .
law of thlg state, the.party or parties upon whose application said secur-
ities  are authorized ‘shall-before the lsruance or. sule: of. sald . securities,

. pay-into the treasury the ‘state of Michignu a sam equal: to.one-tenth
;. of one: (1719 of 1) per- ntof :the face value of the ‘pocuritien o aathor:
" :izéd; the sum go ‘paid cas than fifty. (50). dollars in any case,

T e
R . s
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* terminal storage.
- In conclusion; therefore, it is:ou :
line . terminal:. storage awaiting futiire w‘
-"snbject to:tax ' ‘
X Hoping hi informntxon wi‘

' 'BALES TAX Anthonty of board to pass rosolation in nature of aménd-
" ment; effect of a concurrent reaoln mn as an-amendment m'fconstruc-
tion o{ sales tax act. ' ‘

State Board of Tax Admmistratxon, Lanaing, Michxgan. vy
: : Theodore. L.-F rank D..TFi

. “by'y y.u

80 1933 -at wluch time’ P! - by.

stated that exemptions shali be allowed and no tax colléctible upo ¥y

article of personal tangible property which may be used in. mannfactnr-

ing purposes or in the: productmn of tangible personal property R
We. respectful] all'you ‘ttentmn to.the. deﬁnmon of a sale: at retail

rdinary [
ferée for consumption or)tse or:for an
_sale in the torm oftan ble personal pr

Under the’ provxsions of this ‘act prelimmary nndisunp]ementary rules-
and regulntions were promulg&ted -and -i8sued’ whereby -sales at retail -
were given -definite ‘and ‘more - specific deﬁnitiona., An. examination of - .

. these rulés.and: regulationn lcads me to th ugion’; that the uct was
correctly ‘interpreted, ' _

As to the resolution passed by ﬁhe legislat.ure and.the 'resolutxon passed
by your body X:desire to call yonr attention to. the provxmons of- the,
conshtuhon of this state which providea ay. follows’ -
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Article V, Sec, 19: . ot ot o
~ “All legislation by the legislature shall be by, bil and. may
nate in either house of the legislature.” L

"Bec. 22: 0 )

. “No ‘bill shall be passed .or:beconie,

¢ ture ‘until ‘it has:been:prir
or-at:Jeast five: dayii’ Ne

__“Every bill shall be read threc times in éach house before:the fina
passage thereof, - No bill shall become a law without the concurrence
. ofa majority of all the members elected-to each -house.: :On.th al
¢ passage of all bills, the.vote shall ‘be' by ‘yeas ‘and’nays-and ‘enteres
conithe journall. . nii. e T e e

4

. “Administration and enforcement by state board of tax administra. .
tion. - There is hereby created a board to-be known as the state board
. of tax administration, and herein called ‘the board’,whose .duty it.
" ‘shall -be to-administer ‘and -provide for “the enforcement: of ‘all”.the:
provisions of this-get” - - FITn o
It is apparent from the reading of this section that the legislature in
tended that your honorable body would be permitted to make rules and '™
regulations for the administration of the -act but this section does not =
and cannot empower your body to.pass any resolution which in any
manner varies the definition of a sale at retail as contained in the act.
We respectfully call your attention to the language used by the Supreme
Court of the United States upon a subject matter very closely allied to
the present, it is said: B Ce ‘

“The conterition that the delegation. of ‘authority: to p
" -much’a-regulation -is:to” delegate’ either: legislative or judic
.. to an exccutive officer: is. founded ‘upon & .misapprehensio
" -:.character of the authority delegated.. That Congress ca
i législative authorify or. power to ‘any_executive officialo
" officials ia elementary.” To do-so would be destructive o

system and scheme of government.” =

Field v, Clark, 145 U. 8. 649,

, F;u{tliﬁerﬁl.;:dt‘iﬂg the court gaid:
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If, wil'l'fhité v"l')e'-seé,n;l 1at: the “leg:
regolution .to amend 2 law ‘and the State Board .of T
.given the right'nor could it-be given: the-av

The citations and quotations:

" Tt'i miy opinion that'the du

.- ’in-accordance with the definition of :

-‘tangible:personal property ‘to tlie; consumer or: user
. of the United States .in speaking , of -the applicatio

“following language: Sk e Tien

«wThe bill avers that the state officials ‘charged ‘with  the -adminis-

tration of the act have failed. to demiand ‘the tax and ‘do motintend. -
to collect it from the owners of stores.in ‘cortain:lines’.of sbusiness "~ -
guch as furniture dealers. This alleged official dereliction’is ‘claimed - -

%o be.an unconstitutional discrimination in ment-of the-act.
R U] nder " the law .of ¥l rida, every anit of - cp ic
* “has an-interest ‘in having joc axa
~asdessed, ‘and may-in “of ;
vequire that a1l property.subject, to:
- hooks aind bear its proportionate part:of
‘The appellants, if they deem ’the: tax il
rases, may ‘apply-for-a writiof 1 wndamusito:compel.
cials to do their duty.” ¢ rel. Dofnos Corp: V.

100 Fla. 1401, 131 So. 333, TFailure to collect the
whose occupations fall within the provigions of thé act cannot excuse, . ..
" the appellants from paying what they owe.; ‘And certainly the reme:- o
- dy-afforded . by, state law. assures them equal. treatment along with.
. all otl ers-#imilarly situated.”- - R

.~ Requests have be ‘dé to your board that the sileo

. property to xnannfaijtui-_ef‘,\izhiqh‘.jpx‘opértj~_Willx.b‘é:f uged by him:in ins
facturing processes‘ahnll.b&exémpt;from taxation: 1 am informed that

gome have made their return and paid-the tax under protest.

The lnw provides in section 22 as follows:
bt

: “Appeal; correction of nsseésniont; ihjilncfcic;xl,'. If the board after -
. examining the return of a taxpayer determines that the taxpayer .-

* iy indebted to the state by reason of deficiency .of the remittance @

" geccompanying such return, the board shall give such-taxpayer notice
of the intention to levy such deficiency. ~Huch taxpayer may, if he -
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give the taxpayer reasonable 'n'o’.tic'é; AR
“The taxpayer shall be entitled to appear before: the

be represented by -counsel and .present: testimony . an dinén

- After the hearing the board shall render its decision i ‘writing and
by order, levy any deficiency found by it to be due ‘an piyable.;

“If any taxpayer is aggrieved: by  any. decision: JORT

- shall be required.to'pay the:: axes,.

-altied found due by the board

- action’in-the circuit- court in;the.
the privilee of doing which the

. of allege e X
" 'him,” Suéh action shall:be.cond ' accordance wit
*and’rules” of  procedure “‘coricerning  dctions -at:lawi i
“In the -event any taxpayer is found -entitled to 'recover any sums
paid pursuant.to the orders of the board. as hereinbefore  provided
such gums ghall be paid from the general fund of ;the;state on" orde
of the hoard and warrant of the auditor general, RSN

Jtaxpayer “id full

“irsion ‘ghove quoted ' By this" method: the' : “
hearing -may ord

“ “¢'reason.that thé ‘court in a.similar:h rder & retund;:
" “.e otl-r hand if an ‘exemption. is made, -Which subsequently shall .
be determined by the court, should not have been made the staté hasg
been irreparably injured and has been deprived of a. tax ‘which skoald
have been collected, It is conceivable that this question . of ;exemption
would not be- finally ‘determined by our: supreme. court:beforea Y,
perhaps “longer. ' Under . thcge - circumstances I feel that’ the" Lurden
should be placed upon the taxpayer in accordance with the law. to.get
a judicial determination of his right to “exemption. . Thus' the staté
will come to no harm. e s e
I believe the interpretations of the act ‘ag promulgated: in the pre.
liminary and supplementary rules will be sustained by our courts and
T feel very strongly that the duty is squarely placed 'upon your shoulders
to collect the tax in accordance with the interpretations. heretofore
1t is entirely possible that the individual members of the board would.
- be linble for any damage resalting to the state because of the failure to:
collect the tax. Such a condition ought 1ot be created becaunse:'as <1
have formerly pointed out the taxpayer under the law has.a’ full an;
complete remedy. and is protected ~while the’ state may suffér:
running into millions of. dollars. R
It is my opinion”

‘ that it is the duty/of your body to colléct the

- lax uniformly and equally as against all persons:to whom' {t .shall
- without exemptions .being granted “to-those ‘clearly :coming within- the:
oterms of the met, . v T T R R




R R

 Again we belfevo that clea
- " and not’for Yesale: ind aré

" become a component part

. regulations’ because,. I believe, the. correct interpretation of. the law has’

© torm of office.and i %" d

Tnder the terms of the resolution es passed by our body and the. -
legislature ‘there: would-be no. tax ‘collected upon . the’ sale. of a plow, &
reaper, a drag, a cultivator; gnd other farm implements. Clearly, these
nis. are. to:be.cons wed by the farmer and when ‘gold. to -him
atoretalli Yo ution: would: further relieve {rom taxa
dyes;:ete, - to: manufacturing:;conc N8
. articles dre. gold to the fifal

"1t eould ‘not be said; we' believe <that 'a -hammer purchased
carperter to be uged by him in mdking & crate or box can in. ally, manuer.
of & crate or box.- He uses the hammer, con-u. - ..
s es it and the sale to him.is & gale at retail.  These illustrations .-
have been used for the purpose of bringing before you my - thought as -
to a proper comatruction of the law. I trust-that you will interpret.
this lew. as outlined in the prelirrinary ‘and- suppleméntary ‘rules: and.
been expressed.- in those rules. ‘The intérpretation’ of ‘the law as:ex--
presged - in ‘your, resolution would be inconsistent with the law: which -
you and I are sworn to uphold. BRI s S

Youravery traly, o T
‘ : o PATRICK H. O'BRIEN," -
MTW.BT/0 R Att_o.x"ney}Gengr_aI;“,

SALARIES: COUNTY ROAD COMMISSIONERS: =~ VACANCIES:
One appointed to fill vacaney in the offirs of the County Road Commis- .
gioner takes the same salary as his piedecessor until the expiration
of the unexpired term.. o e

S Septemberl,1933
Mr. Bourke C. Wilmot, Prosecuting Attoriey, Gladwin; Michigan:..:
‘Dear 8ir ‘fThiﬁ‘, ~will acknowlggge 'yo'ﬂl_“:{!ettél“' ‘ih"‘vi(h'i(;}'x;v'.ygn B8

«A member of the county road .commission: elected’ in- the; fall of
1930 recently died leaving three or-four yedrs of “his' term’ of ‘office - -
to be fulfilled. A successor wasg appointed by the Board of Super- -
visors at its June sesgion this year. - - o

At the October gession of the Board of Supervisors in 1932 the . - ..
compensation of the County Road Commissioners was reduced. Ques-
tion: - a.re"»"-théj“,(:'o'thlﬁntyfzroadjcommissionérs'such _county officers that.

; h

. their ‘compensatio ring .

cannot ‘be’ decréased  or. increased  du ,
. 6ffice .and it go"d e:néw meniber, recently: pointed . b;
the " Board: 'of <Bupervigors: take the compensation.‘of the 'merl

i1d" or" does. hé come under ‘the salary:a

whose place and term he:fill ( A

fixed at last October’s-session .of the “Board? . . LT .
“x ha}}\(e been requested to’get an opinion from your office on-this .

mautter”, o o ST

Beetion 8982 Mich, C. Tu 1929';provides in part:
“Phe term of office of the fivet (1nt) cox'xim.iaﬁione'rg elected or ap-.

pointed. in.any county under this act, shall commence immediately . -
upon -’ filing guch oath of oflce’ and bond, and shall continue as.
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“the’ operation of . /Ac ;
ur) tResolutm 0 9.;; _ [4
"es of:June16,°1933 prowdes ds follows'

V;taxes under the prowszons of Act N
o Whereas,‘Mllhons of - dollars: of . depoi
closed “banks ' of ‘Michigan,” thus ing”
fakmg advantage of the provisions, ‘of "Act No: 63 of the Public- Acts Iy
of 1933 in paying their taxes before July 1 ‘of this year thhout
_penalties, fees and interest’ ‘charges; and
‘Whereas, The farmers of the State of Mlchlgan hdve not had an
nppm‘tumtv to.collect sufficient moneys since the bank holiday -with" -
~ which to pay their taxes under the provisions of gaid Act No. 63
prior to July 1 of ‘this year. w1thout pmalt:es fees and_interest
charges TIOW therefore he it.
Resolved by
That the:time
A 'interest chargns, ‘under t

K

nded from

o ‘.1933 “and be lt further ‘ :
' Fesolved That’ the’ ‘Auditor  General ﬂnd ‘the- Ommt:y Treasurers
of the aevoral counties of this state be and are instructed and’ directed
to accept the payment of taxes of 1932, prior to November 1, 1933,
without penalties, Tees and interest charges, in accordance with- 1110 »
px-nvmuonﬁ of said Att No. 6‘% of the Tublie Acts of- 1‘)‘2‘%, and be’ 1t’f
further ; ‘
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word “requested”
-; " "'The “motion prevalled‘ nd :the )

" “The question .then being ‘on the:adoption. of
- The resolution was adopted.” .
The. question with which we are’
1. May. the legwlature, by, concurrent resolutmn,
2. If the resolution’ i§ not an améndrent,; may ‘the’

act be extended beyond the time speclﬁed in the dct;
operatmn‘? L

" ‘the preservation: of :the: pit )
vote of the members elected f,to eac 'house.”.‘v

Sectxon 22

“No' blll shall be pasxed or become a ]aw at any regular aessmn of

. . the legislature until it has beer printed: ‘aiid in the possession ‘of .each
* house.for at least five days. “No“bill-shall be - passed ‘at- 4~ pecial

. session of the lognsluture on any other.subjects:than those xpressly
~stated in the governor’s proclamation of submitted by.s 1" mes-

sage. No bill shall be altered. or amended on its passage -,through
either house so as to change 1ts orxgmal purpose » ' :

“Hection 23

“Tvery bill shall be read three txmns in each house - beiore the
final passage thereof. No bill shall become a law without’ the con-
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e Amdiiiﬁi;izi'qﬁxgmngp
~ currence of a majority of all the members elected fO‘ézich house.
", the final passage of all bills, the. yote shall be.by yeas and nays an
’ent_ered»on.th iOx;’ al?. g ST ;

-ghall be by bill. ... .o

The construction. to be-pl e Constitution;‘we.
" the same as statutory construction'which ma be’summar
. “affirmation’of the application of . )
‘- éxcepted, and excludesall other exceptio y R
- “Under the legal maxim of construction'that express- :
one thing implies the exclusion of other similar things, there is:reason
in the contention that, the act having expressiy named certain liens "
made subordinate, it by implication excludes others not mentioned,
upon the presumption’ that, naving designated some, the legislature
designated all it was intended the act should include.”

" Marshall v. Wabash R. Co., 201 M-i_c.h.. ;167.

Under the rule above quoted, a joint or concurrent regolution cannot
be construed to be authorized for the purpose of originating or amending
tegiglation, - . o v o en L h e el i i O
- Joint Resolution’ No. 95 was introduced Jun

on the same date. . -*

-7 Bection. 22.of:"the Constitution 'above-'quot
* ghall be passed.or become a luw until it -has.been.
of ench house 'for at least five.days Fl T , :
"The resolution referred to wag passed-in:less than five days, and clearly’
is a direct violation of the constitutional provision, if it ‘could be con--
gtrued as a bill, We concluded that the joint resolution under no section’
of the Constitution of the State of Michigan can be interpreted as being
a bill, and therefore, ‘it follows that this resolution is void and of no -
. effect. N I o - PR
- ' PATRICK H:, O'BRIEN,

_Yours truly, .
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“arising out of the constructlon ‘of Btate hxghways."[. )
Sectmn ]9 Artxcle V of the Constitution of’ 1908 provxdes———

“:.,“All legns‘atxon by ‘the’ egislature shall be;:by
nate in: either honse of the legxslatu

| “\'o act pussed by the legwla 1
" days after the final ad;ournment
such acts * * * as have beon gwen 1mmedmte effect

FE

Section 22, Article V of. the Constxtution of 1908 provxdes—-"

~~ “No bill shall be passed or become 2 law at any reg'ular' éeﬁsibn*"
of the legislature until it has-been prmtod and'm the possession -of .
mch hmme for at: lenst five: davs. :

" '.Eectmn % Artncle V of the»Constltutmn of ,1908.provxdes—-—

“Every bxll shall be read-ih e¢ time
passage thereof: . No bill shall. becore a law: wlthout the: concurrence,
of a majority of all the members elected.to each house; On the final "
passage of all bills, the vote shall be by yeas and navs and entered
on the Journal ” :

o The legislative history of ‘concurrent resolition g

mit with your request, indicates. that'the requirements of -

tions were not complied - -with ; -consequently, it would appear: ‘that'if the
resolution referred to is to be consxdered as “legislation” it would be void.

When a proposed law 'is introduced in- the ]egxslature, it is called a

bill. When .the bill is passed and becomes the law, it becomes an act..

. In the case of Decher v. 8ecretary of State, 209 M:cmgan, -pages 575- 8 o
inclusive,: the Supreme. Court of this State discusses’ the dlﬂ’erence be
tween an act and a resolution. The court holds—— s AR
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‘ticle. 5," h had' in ‘mind 4 statuté corlaw passed. with::th
. " formality reqmred by fhe Con titut ‘
’ - eruor e :

The court cxtes with appmvn case
between “legislative acts or résolves” h
tions which were not, in effect, leglslahon.,, : .

I am of the opinion:that if zt must be said- that concitrren reap

- No. 26 is legislation, it is void, the constitutional requirements-fo
lation not having been complwd with. IHowever, it occurs: .
it was not the intent of the. legislature to” give: thxs actzo ‘the-force of.
-legislation. . The legislatare -had already,. by .
the. State Admxm rativ ;

Mr, \[oxt J Mah.m, \e“ﬁvld Tm\nqhxp» k; {osperx ran.
Dear Sir:—We'are in receipt-of your.recert Ietter m.-_ vhich’ you stat
that Newfield: Tow nship adopted the township road plan in 1901,v.and has

not since:voted toireséind such syvstem. Also, ..that O
“adopted the. countv~r0nd pl.m in’ 1')30 You Jrequest a ,
~ whether Newfield 'I‘owmlnp is ‘entitled to' receive. their isual apport
- ment of weight and’ gas. tax, - just as. if ‘the: ‘county’ road’ system had no
‘been -adopted by the county of OQceana.  You .ilso call attention:to:th
fact that Act 271 P. A, 1917 (‘%oc. 4004 C. L. 19"9) ‘appeared to provide
for Newfield township to receive their. share of - the a8 ‘and wexght tax
money returned to the county by the:state. < . L
Act 271 P. A. 1917, amended Scetion 31 of ﬂw county mad svstem by
inserting the fonvmg langnage— .

RN

“Provided further, That a muntv mloptmg the provn«uons of this g
chapter to which mouey isn apportioned and paid under: the pro-
visions of Act 302 of the Public Acts of 1915, shall be- deemed{hable
to any township in said county operating under the ‘provisions;of ‘the
township road.plan .as. aforesaid for such amount.as. will represen
the. proportionate share of ‘said.. towriship of thé money ‘ap

.;honed and pazd It shall be the duty-of: the bo 'rd of supervisorsito
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“Whero the tnking of an aoknowledgment ia deemcd a mmmterials;
act, an officer who is not beneficially interested: in ;the’ conveyance
will not.be’ diuqunliﬁedﬁl by reason-of relationship to-one of. the. par:
ties therein: whether.by con ,gnimtv‘or affinity, and;even. the

' : p
Court in the case of 'anm At ("ana‘(}trcuit Jndgo 192 Mich. 508 ‘could -
be applied. . In- ibnt case. :m objoctipn--wns made that ‘the afﬂdavit for;

being: contended that. the: atntute prohibiting ‘attorneys’from acting ‘as
. notarieg in causes in which they are’ professi‘ nall;

' -'pmhibxfs their wives from 8o doing, by reaso of. the’ onﬂdentn “

_ exinting hetween them.- The language. of : i ‘

"mntcntion, waw a8 fol]owq

“We do not think there ir. nny__meriﬁin this pomt. The statute.
har conferred the authority.on- her to sct as-notary public, and *~
unless that right is restricted, as’in case of attorneys acting as sich
in their ewn cases, we see no legal reason why' ghe may not act.in
such cases, even though she be the wife of one of the attorneys inter-
ested in the case. The question is an npproprmte one for the eon—‘». :
sideration of tho log:slnturo.”

. While we ﬂnd no: cases bem'mg diroctlv poniyon
B ‘clude’ that there is o apparent’ reason
 take the ncknowledgmont of her husbar
Y- intervsted in the convoya(nce.-

S ery’ yours,
S oA e WILBFR M. BRUCKER
' 'LC'IA‘:GII/OV LTS e Lo Attorney General.” '

CONB'I‘ITUTIONAL LAW “The' Legmlnture mav not bv concurrent».;
reaolution give. retroact?y'g effect:to.an act. ‘

: £ g
Dear Sir —TI. have before me- for reply your letter of the 8th, from
which it appenrs that S8enate Eyrolled Act No. 2 of ‘the session of 1929, -
wan approved by the Governor on Febroary 7, 1929, and given effect as
of that date. It nlso ﬂppeam thnt TIouse Resolutnon No. 1'% was adopted
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by the House on March 27, 1929, and by -the_ Senate: on*April;3, 1929
The Eurolled. Act, which is now ‘A_ct"f'No‘:ij‘:S;;‘Qff.}.vthé‘:anblic.‘?*iAict’s;-o thi
present session. of the Jegislature, fixes the, compensation’of -member o
the legislature and of the officers and ‘employees -thereof, a1 d’irepeals
various other acts. The Journal of ‘the' House proceedings of M rch 27,
1929, shows the following Resolution; denominated - “House .Concur .
Resolution No. 13", introduced by Mr. Bartlett and duly adopted: ;="

«“Whereas, 1t has heretofore been the custom to'pay compensatio
to the employes of the legislature up to and including the day ‘of
final adjournment; and ‘ C el el T

“YWhereas, the present legislature departed from this custom’ by
its passage of Act No. 3 of the Public Acts of 1929, under ‘the terms
of which said employes received.in lieu-thereof an incr n-per,
diem compensation’; and . . i

. “Whereas, The provisions.o

. _present ‘legislature, -the

- receive ‘compensation bu
__pensationdid-not take effe
. “RESOLVED, Byt re I of . R
"ecurring) That it is’the consensu ‘of " opinion; 1 i
should be compensated from the time of entering upon thei
duties at the rate provi ied under the provisions of gaid-a

it further. oo s TRl e e '

. “Regolved, That ‘th

eaker ‘and ‘Clerk-of ;thé’ House' 0 Represen

tatives, and;the; dBecretary. of  the, Sena -are. hereb

authorizel t vouchers: for: all’¢

. Legislature ip eirrespec olls, prior:
~jnan’ oy ‘ o -

:émployes ~wonl

. .after January
received.” -

You state in your letter that you .aré.in doubt “as’to “whether. the' '
auditor general has authority ‘to. issue "a warrant in payment of the:
amount fixed by Senate Enrolled Act No. 2, for the period. prior to the
taking effect of. the above mentioned act’, and you request an opinion.

We are met-ou the threshold of this diseussion by two qnesiions:. (1)
May the legislature, by concurrent resolution, give the act retroactive
effect to January 2, 19207 (2) Tf so, does such retroactive effect violate
Seetion' 3 of Article XVT of the State Constitution? R

Consideration of the first question requires, perhaps, that we inquire

_ into the nature of a ‘“concurrent resolution” and its proper functions.
fn Kelley v. Secretary of State, 149 Mich. 343, a mandamus was sought
to compel the Secretary of State to submit a question to the vote of the
people, an provided by “eoncurrent resolution No. 1, Pub. Acts 19077,
The question arose as to whether the resolution was a bill or & joint reso-
Jution within the meaning of Section 19 of Article IV'of the then exist-

ing Constitution, reading as follows:

“No bill or joint resolution shall ‘become’ & l»lxi‘\if-_w‘i{'x;o'\:iéf‘tlx'e
currence,:ot-q,majqrity{nﬁ all thie members elected. to each’

Gy
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acter”

- Citing "C
o 2408
i+ .The distinction betwee
2 -a-bill is hot-at all- ' [
- that, every 'bill ‘and “con¢urrent res
y  Governor .before it-bécame a‘law. Tt
- -and “joint resolution” should: be rea
~ the final passage ‘thercof; and that:no -bill:
become a liw ‘without the concurrence of‘a’
elected to each house. In the Constitution of ks
lutions seems to have been eliminated.  It-is there provided that every."
“bill” passed by the legislature shall be presented to the Governor before
it becomes a law. It is also provided that no “bill” shall be passed until
it has been printed and in’ the possession of each house for at least five
days, and no “bill” shall become a law without the concurrence .of .a
majority of all the members elected -to- eaeli house. . "A' ion: i
1850 Constitution that “Bills may_ originate.in cither:h

- Jature” as‘in-the later Constitution“¢hange
M - the legislature shall'be by bill 4nd may.originiti
W legislature”: Gl '

-~ From the Proceédings & Dcbates, we'learn thaf ‘this chang made
“to 'prevent . legislation "by concurrent: resolution “of "thé: two:houses”..
Additional comment made in"the Procecdings & Debutes on”this-subject
is ng follows: ’ ‘ L R

l

“All legislation must be by bill under the revision, - thus insuring’ .
greater- publicity. - Legislative. action by joint resolution -was: de-.
signed, chiefly, for, administrative purposes of a local and temporary -
character.: :The. nses ¢ ~joint: resolution- have been nuduly: e

.. tended,:and: : { ~the ‘abuses. pr
-~ under:it’ by

»'-"”It.seéﬁl‘é'-to:me"tlmt; rom - cofisideration .0f 'the ‘above;’ the te
has been to eliminate the distinction between concurrent and_joint.reso
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rosolut:ons
The rosolutwn here under

ﬂacts, the rule xmd the e\eeptlon bemg p'u'
the (}Onshtutlon and readmg s follows R

. “See, 21.* * * No act shall take e ect-or be: ce
” : O\pxratmn of ninety days from"the end of’ tho scssnon ‘at which the
' - same is passcd, except that the Iogmlnture may give immediate effect

to acts making appropx-mtlons and. acts mmwdmtely necessary ‘for
- the preservation of the public peace, health or safety by a-two- thlrds’-
vofo of the mombors clected to enoh housc.’f.

'_lature may by" vot(, -or | rcso]uthm prescrib,
... The,rule.of ;“e. pres_slo_ mms ‘o8t ‘exclits

oné thmg 1mp11es ’rhe exchmon of ‘anothe '
25 R. C.'L: 98L. R T

- “An- express exceptlon, exemptmn or savmg uexclndes others
‘Where a general rule ‘has. been’ estabhshed by statute w:th exceptmn&
will ' 1\

affirmation of the apphcation of its provision“s to all other casos not"
excepted and oxdudes}i all other mceptmns ” - o

23 R. C. L. 983. s ‘
‘Marshall v. Wab‘mh, 201 Mich, 167, 0.
Tay]or v. Michigan 1’ul:hc Utilities Lommismon, 217 Micln 400

Thls rule is of ancient origin but unvm'vmg adheronee to7it . by th
courts and the construction of constitutions: and. statutes: has definitely
grounded it as one of the fundamental maxims to be applied in statutory .
interpretation. If this rule is to be applied to the instant:case, as I
believe that it should, we find that the Constitution decreea that all acts
shall take effect al the expiration of ninely days from the end of the
sessgion at which the same is passed, with a single exception that im-
mediate effect to certain acts may be given-by a two-thirds vote of the
members of each house. No other exceptions are stated nud none may-
be implied.
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MOrc{i\‘réf, ‘to: hold  oth
.« circumvention: of e
~bill ‘which 'hag been

- entered-into

‘The immedidte question is

" to the act in question would like
‘pensation for services. alread
pensation has’ been “several :tities

~Generalv,: 1y, i

Coniolly; 193 Mick."499,

“ Txtra compensation’, within the meaning of Avticlé XXXIV of %
the amendment to the Constitution, prohibiting the General As-. -
sembly or any county, city, ete, to grant any extra compensation .
to any public officer, is a compensation in addition to, in excess of, U
or larger than the compensation’ preseribed by liw or settled by* 0
contract; one the payee is not entitled by law to demand, nor .the. - -
payer obliged to pay.” oo et B

MeGovern v. Mitehell, 63 Atl. 433, 78 Conn. !

At the-time that ‘the employees of the -present-legislature
{  their duties; their compensation -had beén:fixed by previous acts. 3
- 19, 20 and 21, Comp. Laws 1915, as amended:by Act' Noi:367; Tub .Cct8,
1917; Act. No. .1,  Pub.:Acts 1919, as” amended ‘by Act’ No. 53, Pub
Acts 1923.) Between the date on . which: their duties “comméenced/— :
January 2, 1929, and Febraary 7, 1929,~-their compensation was, there-
fore, governed by the then existing law. On the latter date the new
act became effective, increasing the compensation of these -employees.
thenceforth. The resolution, however, attempts to set its: eftect back: .
s0 that the act-would become.operative on Janunary 2, 1929. This, it
seems to me, would .give the employees: compensation -“over aud wbove
-that fixed * *'* by law:when'tho services ‘were vendered”. .. | risiiii)

-~ Cases in.point are not plentifitl; but the few cases.which have'turned
on analogous situations’seem ndicate ;that,” ag:long ag’ ‘changes”in

compensation: by way of inercasé.are made’to operate prospectivel (
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txOn in” cancellmg exxstmg -contracts. by

4.‘,,-—._...—_.__..

cwnot’ bemg ; ( o, hcaus
by the. court —the incréds salary:looks o the futus
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not retrospocmely, the) are vnhd and not'in conflict with constitution
inhibitions against the granting of extra compensation after the’ ‘Bervices”
have been pox-formod _In Attorney General v, Detroit Board of - ‘Educa-
tion,. 225 Mich. 237, it was_held that the.action of : £ :
1tual’

into new ones provn}mg for: ‘additional . co e
of the school year, was not a violation of Section:3:of: ‘Arxticle. (
the services under the new. contracts “had . /not: been« fully: ‘rendered.}:
appeare t,-in order to overcome. an;ificreasing loss in’ “the ‘tes .
force, th rd proposed that the existing. ¢ontracts should be cancelled:
and new contracts entered into, providing for. $300 addltional compensa-'
tion on certam conditions. The court smd

“At that time the services conh'ncted for had not been fully rend-.
ered. Three months of the'school period remained. For the. ‘services
to be rendered during the latter period new contracts providmg;for

_increased compensation .were entered into. There. could be dd
 tional compensation allowed for: serviods; pérfo ‘thi
e bcontracts, but there is no constitutional
- ing the: contracts: 1ging’:the

' \ 'for he ba

ports to cover:servicé i
pensation was for servicea to be performe under ne .
the balance of the school year, we think it does not violate the pr
vigion of. the Constitution -which prohibits . a. mumcxpal -authority,
from. gr:mtmg addltxonal c.ompensatlon fox- servxces after ‘they:hay

been render

past”. In that case.the mcreasevwas g'anted for: the emain e
term for which he was elected.: ' -

I am therefore of the oplmon that. the legxslatuu may "not, by co
current resolution or otherwxse, nge retroactxve effect to Act I\o. 3, Pub
Iu. Acts of 1929 ) :

_Yours very. truly,
W ILBLR M, BRUCKLR

OR:GH/O 2 S Attorncy General




